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DECISION
Affirmed in Part and Remanded with Instructions
Mr. E.B. King : 43 CFR 3809
Jumbo Mining Company 3 Appeal to State Director
6305 Fern Spring Cove : Regarding Notice of
Austin, TX 78730 : Noncompliance

We received your appeal of the Notice of Noncompliance issued by the House Range
Resource Area Manager on April 14, 1995.

You stated in your March 17, 1995, letter that the notice of noncompliance was contrary
to the objectives of Surface Management regulations (43 CFR 3809.0-2). This is not the
case. The regulations require that mining occur in an environmentally sound manner, that
operations do not pose a threat to the public, and that all surface disturbance resulting
from mining activity be reclaimed at the earliest time feasible. After an inspection, a
letter is usually written to the operator if operating practices at the site are in
noncompliance with the regulations. If items noted in noncompliance are severe enough,
a notice of noncompliance is issued instead of a letter.

Items Appealed

Drum Labeling and Segregation:

The first item of your appeal addresses an estimated 157 drums of abandoned, discarded
or speculatively accumulated chemical products in the dump areas, and on the edge of
the barren pond that are improperly stored, labeled, marked, packaged or disposed of
(violation of Department of Transportation and Occupational Safety and Healthregulations
and the Resource Conservation and Recovery Act) on the mine site. The chemical
products, as noted in the February 23, 1995, inspection by Messrs. Kimmel King (BLM
Hazardous Materials Response Contractor), Ed Bush (Richfield District Hazardous
Materials Management Specialist) and Bill Wagner (State Hazardous Materials
Management Specialist) of the site, identified drums of incompatible chemical products
stored next to each other, e.g., barrels marked "acid" stored adjacent to drums labeled
"cyanide," other chemicals stored adjacent to one another that could cause exothermic
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and corrosive reactions, etc. The Resource Area Manager required in the Notice of
Noncompliance that the contents of these drums be verified and that a BLM
representative be present during verification to ensure correct labeling and that
incompatible chemical products be segregated and properly stored. Jumbo Mining
Company completed, without a BLM representative present, the labeling of the drums and
the segregation of the chemical products. The labeling was based on corporate memory.
No samples were taken. The drums were then segregated based on this labeling.

Decision:

You have 2 weeks from the receipt of this decision to complete the sampling of the
drums. The Resource Area Manager must be notified 2 days prior to sampling so that a
BLM representative can be present to identify which drums will be tested on the site to

verify correct labeling of contents and that appropriate sampling procedures are used.

Storage of Cyanide Drums:

You stated in your March 17, 1995, correspondence that "the cyanide is sealed, in good
condition and safely stored on top of a plastic liner, whereby if any accidental spillage did
occur the spillage would drain into the barren solution pond.”

Decision:

The storage of cyanide, in the open, exposed to the elements, is in violation of the United
States Department of Labor Mine Safety and Health Administration, Work Practice
Guidelines for cyanide as the Resource Area Manager stated in his April 3, 1995,
correspondence. Also, there are no permits on file with the Division of Water Quality
(DWQ) for the storage of cyanide solution in either the barren or pregnant ponds. The
DWQ has advised us that the design of these ponds liners is inadequate to meet State
standards. On this basis the Area Manager properly concluded that the cyanide drums
were improperly stored.

Abandoned, Discarded, or Speculatively Accumulated Drums:

You objected to the Area Manager’s referring to the chemical products stored on site as
"abandoned, discarded or speculatively accumulated.” You requested a copy of the
pertinent sections of 40 CFR 261 in order to address this issue properly. Ed Bush
provided this information to you on March 17, 1995.

Decision:

The field inspection reports document that the unused sodium cyanide has been stored
in the open, on-site, unchanged, for 5 years and is now in a deteriorated condition. On
this basis the Resource Area Manager properly concluded that these drums have been
abandoned, discarded, or speculatively accumulated.



Burial of Drums

In addition, you stated that the mine has a permit for the burial of camp garbage and
refuse, including the burial of empty and rinsed, crushed drums. The State Division of
Oil, Gas and Mining has confirmed the approval to bury garbage and refuse on-site.
However, the presence of uncrushed improperly marked/labeled drums of unknown
quantity and contents in the two trenches has made it necessary to require the sampling
of these drums.

Decision:

We concur with the Area Manager’s decision to require the sampling of a representative
number of these drums to identify and characterize the contents. A BLM representative
must be present to identify which drums will be sampled on the site to verify the drums’
contents. If the drums do not contain hazardous materials, they may be crushed and
buried on-site. If however, the drums contain hazardous waste, then they will have to
be disposed of properly at an approved hazardous waste facility.

Lead Acid Batteries and Tires

Batteries

Item number two of your appeal addresses the storage of over 25 lead acid batteries and
over 40 tires stored or disposed of on the mine site. You stated that "the 25 lead storage
batteries will be properly disposed of in the near future." You also state that the tires will
be removed during the final cleanup and reclamation of the property.

Decision:

The Resource Area Manager stated in his letter to you dated April 3, 1995 (copy
enclosed), that disposal of the lead acid batteries at an approved disposal facility or
recycling them would resolve this issue. Documentation confirming the removal of the
lead acid batteries must be submitted by you to the Resource Area Manager within 30
days of receipt of this decision.

Tires

The removal of the tires during final reclamation, when the heavy equipment needed to
remove the tires is available, is appropriate. This issue was also addressed in the above-
referenced correspondence stating that the disposal of the tires is required at the earliest
feasible time and that the reclamation plan must be modified to address the disposal of
these tires.



Decision:

This item is remanded to the Resource Area Manager to ensure that the reclamation plan
is modified to address the disposal of the tires as soon as feasible.

Soil Stains

Item number three of your appeal addresses the soil stains, possibly from multiple
chemical product sources, suggesting that spillage of chemicals may have occurred at the
site. You assert that the soil stains are limited in number, extent and are calcium oxide,
diesel, and lubricating oil spills, left by Western States’ operation of a fieet of trucks. In
addition, you requested specific details regarding any other spills on the mine site. The
case file documents additional areas of spillage around the drums stored on site. The
relocation of the drums prior to notifying BLM, and without BLM supervision, as required
in the Notice of Noncompliance, prevents the associated drums from being considered the
source of the contamination.

Decision:

We concur with the Resource Area Manager that additional testing will have to be done
by your contractor or employees to ensure appropriate remediation and mitigation of
these areas contaminated by unknown spills. An individual conducting the sampling of
unknown substances that could potentially be hazardous should be qualified under the
provisions of Occupational Safety and Health Administration (OSHA) 29 CFR 1910.120
(Hazard Waste Operation and Emergency Response). It is Jumbo Mining Company’s
responsibility to ensure that whoever is hired to sample has the proper OSHA training
prior to commencing. A BLM representative must be present while sampling to identify
the soil stains to be tested on the site. The BLM must also be present to witness the
sampling process and procedures. |If samples are not properly taken, the BLM'’s
contractor will take the samples for analysis and you will be charged for the cost of -
completing this task. Prior to sampling, Jumbo must submit a plan outlining sampling
protocol (e.g., sampling techniques, containment, storage, preservation, etc.), chain of
custody procedures, the use of a State-certified lab for sample analysis, Site Safety Plan
{example attached), and the provision for taking split samples. You must submit a sample
split to the BLM representative on the site. This sampling may be conducted at the same
time that the drums are being tested but must be completed no later than 2 weeks after
receipt of this decision. The Resource Area Manager will ensure the above action is
timely compieted and coordinated with the State Department of Environmental Quality.

Ore Sample Bags:

Item number four of your appeal addresses the hundreds of open ore-sample bags that
could potentially be defined as a hazardous waste under EPA Hazardous Waste
Regulations 40 CFR 261.2, 261.3 and 262.11. The samples taken from the ore-sample
bags for analysis in the lab on site were properly rinsed and placed in the solution ponds;
therefore, the ore-sample bags are no longer considered a hazardous waste. The issue
regarding the ore-sample bags then becomes an issue of reclamation.



Decision:

This item was properly addressed in the Resource Area Manager’s correspondence with
you dated April 3, 1995. This item is remanded to the Resource Area Manager to ensure
that the ore-sample bags are properly addressed in the modified reclamation plan.

Transformers:

ttem number five of your appeal is the concern over the two transformers which appeared
to be of a vintage that could contain PCBs. You submitted a report by a qualified
electrician that stated that these units are air-cooled. The Resource Area Manager
accepted this documentation in their correspondence with you dated April 3, 1995.
Decision:

This is no longer considered an issue.

Hydrocarbon Spills:

Item number six of your appeal concerns the oil, diesel, and gasoline product spills
observed at the site. You stated that the all required inspections and certifications are
in order for the storage tanks on the mine site. The State of Utah, Division of
Environmental Response and Remediation, indicated that this is not the case. The
Division of Solid and Hazardous waste also has concerns regarding waste oil per their
letter dated April 24, 1995. Jumbo must coordinate with both the Utah Division of Solid
and Hazardous Waste and Utah Division of Emergency Response and Remediation to
resolve these issues.

Decision:

We therefore remand this issue to the Resource Area Manager to ensure Jumbo comes
into compliance with State regulations.

Contamination of Perched Aquifer:

Item number seven of your appeal is the contamination of a perched aquifer adjacent to
the heap leach pads. You stated you discovered and reported it to the Division of Water
Quality. You further state this is not your legal responsibility. Prior to approval of your
plan of operations for the Jumbo Mine, reclamation responsibilities of Western States, the
previous operator, and Jumbo Mining Company should have been clearly defined by BLM.

Decision:

Due to the nature of this probiem, this issue is remanded to the Resource Area Manager
to arrange a meeting with the State of Utah, Division of Qil, Gas and Mining and the
Department of Environmental Quality, Division of Water Quality to resolve this issue.
This meeting must be arranged by the Resource Area Manager with all parties at their
earliest convenience, but no later than 60 days after receipt of this decision.



Assay Lab:

Item number eight of your appeal concerns the assay lab on site. You stated that the
reagents in the laboratory were properly labeled and stored. During the on-site inspection
on March 20, 1995, Mr. Hartshorn stated that the lab is used occasionally. As long as
the reagents are properly labeled, stored in accordance with manufacturers’
specifications, and the lab is maintained in a safe and clean condition, this issue will be
considered resolved.

Decision:

This item is remanded to the Resource Area Manager to monitor the lab for the life of the
plan of operations.

Explosives:

Item number nine of your appeal concerns the explosives contained in the magazine. You
state that you will review this subject with the manufacturer’s agents and provide this
information to the BLM. An inventory of the powder magazine was provided during the
March 20, 1995, inspection. The magazine, however, was not inspected to ensure that
the explosive material was dry, secure, and properly stored.

Decision:
This item is remanded to the Resource Area Manager to conduct an inspection of the
powder magazine to confirm the contents of the powder magazine, and storage

conditions.

Conflict of Interest:

The last item of appeal is your concern regarding the perceived conflict of interest with
Kimmel King. Mr. Kimmel King is the Bureau of Land Management’'s sole source
Hazardous Materials Response Contractor in Utah. The Resource Area Manager stated
in the Notice of Noncompliance that "BLM has a qualified contractor available
(Rinchem/Utah, Kimmel King, (801) 763-0120). In addition, the State Department of
Environmental Quality also has a list of qualified contractors (enclosed).” The Resource
Area Manager also reiterated the point in their April 3, 1995 correspondence with you
that you could choose a contractor from the list provided or use Rinchem. The list of
some of the other contractors was provided to ensure you the opportunity to obtain a
reasonable price for the work required to be completed in the notice of noncompliance.

Mr. Kimmel King asked the BLM if it would be appropriate to submit a bid to you for the
proposed cleanup in behalf of Rinchem. By Rinchem’s providing a bid, the Resource Area
Manager thought that it would provide Jumbo with a better understanding of the
necessary work to be done. The Resource Area Manager also believed that it would
make it easier to obtain additional quotes from other qualified contractors, on the list
provided or other sources available to you, by knowing what was involved in the proper
cleanup and remediation of the mine site. It is unfortunate that you apparently
misinterpreted Mr. Kimmel King’s phrase "sole source contractor for remediation.” The
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Resource Area Manager tried to give you the information you needed to remediate the
site in accordance with State and Federal regulations.

Decision:

We have determined that it is proper for Mr. Kimmel King to submit a bid for the proposal
cleanup work. We must use Rinchem solely for our work but cannot restrain Rinchem
from seeking other business in Utah. We therefore will not bar Mr. King, as our

consultant, from future participation of the oversight of properly reclaiming this site.

Summary of Decisions Regarding Items Appealed

Items 1-4, 6-9 are remanded to the Resource Area Manager for action consistent with
this decision. Item 5 was resolved by the Resource Area Manager’s correspondence with
you dated April 3, 1995. As modified by this decision, the Resource Area Manager’s
decision remains effective.

Appeal Rights

This decision may be appealed to the Interior Board of Land Appeals, Office of the
Secretary, in accordance with the regulations contained in 43 CFR, Part 4 and the
enclosed Form 1842-1. If an appeal is taken, your notice of appeal must be filed in this
office (at the above address) within 30 days from receipt of this decision. The appellant
has the burden of showing that the decision appealed from is in error.

If you wish to file a petition (request) [pursuant to regulation 43 CFR 4.21 (568 FR 4939,
January 19, 1993)] for a stay (suspension) of the effectiveness of this decision during
the time that your appeal is being reviewed by the Board, the petition for a stay must
accompany your notice of appeal. A petition for a stay is required to show sufficient
justification based on the standards listed below. Copies of the notice of appeal and
petition for a stay must also be submitted to each party named in this decision, to the
Interior Board of Land Appeals, and to the appropriate Office of the Solicitor (see 43 CFR
4.413) at the same time the original documents are filed with this office. If you request
a stay, you have the burden of proof to demonstrate that a stay should be granted.

Except as otherwise provided by law or other pertinent regulation, a petition for a stay
of a decision pending appeal shall show sufficient justification based on the following
standards:

1. The relative harm to the parties if the stay is granted or denied,

2. The likelihood of the appellant’s success on the merits,

3. The likelihood of immediate and irreparable harm if the stay is not granted, and

4. Whether the public interest favors granting the stay.



If you have any questions regarding this matter, please call Terry McParland, State Office
Geologist, at (801) 539-4026, Bill Wagner, State Hazardous Materials Management
Specialist, at (801) 539-4062, or Rody Cox, Warm Springs Geologist at (801) 743-6811.

Sincerely,

Mat Millenbach
State Director

5 Enclosures

1
2
3
4
5

cC

. House Range Resource Area Manager’s April 3, 1995 Correspondence (3 pp)
. Form 1842-1 (1 pp)

. 43 CFR Part 4.2 Subpart B (4 pp)

. 43 CFR Part 4.4 (9 pp)

. Occupational Safety and Health Guidance Manual for Hazardous Waste Site

Activities (7 pp)

: D.Wayne Hedberg, State of Utah, Division of Qil, Gas and Mining w/ enclosures

Mark Novak, State of Utah, Department of Environmental Quality, Division of Water
Quality w/ enclosures

Jason Knowlton, State of Utah, Division of Environmental Response and Remediation
w/ enclosures

Doug Taylor, State of Utah, Division of Solid and Hazardous Waste w/enclosures

Roger Foisy, State of Utah, Division of Environmental Quality, District Engineer,
Central District w/ enclosures

Therron Blatters, State of Utah, Division of Environmental Response and Remediation,
Underground Storage Tanks, w/ enclosures

Jim Martin, State of Utah, Division of Environmental Response and Remediation,
Leaking Underground Storage Tanks, w/ enclosures

Area Manager, House Range Resource Area w/enclosures



Form 1842-1
(February 1985)

UNITED STATES
DEPARTMENT OF THE INTERIOR
BUREAU OF LAND MANAGEMENT

INFORMATION ON TAKING APPEALS TO THE BOARD OF LAND APPEALS

DO NOT APPEAL UNLESS
1. This decision is adverse to you,
AND
2. You believe it is incorrect

IF YOU APPEAL, THE FOLLOWING PROCEDURES MUST BE FOLLOWED

1. NOTICE OF APPEAL

2. WHERE TOFILE
NOTICE OF APPEAL

SOLICITOR
ALSO COPY TO

3. STATEMENT OF REASONS

SOLICITOR
ALSO COPY TO

4. ADVERSE PARTIES

5. PROOF OF SERVICE

Within 30 days file a Notice of Appeal in the office which issued this decision (see
43 CFR Secs. 4.411 and 4.413). You may state your reasons for appealing, if you
desire.

Utah State Director

Bureau of Land Management
Utah State Office

P.0. Box 45155

Salt Lake City, Utah 84145-0155

Regional Solicitor
Department of Interior
Federal Building, Room 6201
Salt Lake City, Utah 84138

Within 30 days after filing the Notice of Appeal, file a complete statement of the
reasons why you are appealing. This must be filed with the United States Department
of the Interior. Office of the Secretary, Board of Land Appeals, 4015 Wilson Blvd.,
Arlington, Virginia 22203 (see 43 CFR Sec. 4.412 and 4.413). If you fully stated your
reasons for appealing when filing the Notice of Appeal, no additional statement is
necessary.

Regional Solicitor
Department of Interior
Federal Building, Room 6201
Salt Lake City, Utah 84138

Within 15 days after each document is filed, each adverse party named in the decision
and the Regional Solicitor or Field Solicitor having jurisdiction over the State in which
the appeal arose must be served with a copy of: (a) the Notice of Appeal, (b) the States
ment of Reasons, and (c) any other documents filed (see 43 CFR Sec. 4.413). Service
will be made upon the Associate Solicitor, Division of Energy and Resources, Wash-
ington, D.C. 20240, instead of the Field or Regional Solicitor when appeals are taken
from decisions of the Director (WO—100).

Within 15 days after any document is served on an adverse party, file proof of that
service with the United States Department of the Interior, Office of the Secretary,
Board of Land Appeals, 4015 Wilson Blvd., Arlington, Virginia 22203. This may cone
sist of a certified or registered mail ‘‘Return Receipt Card’’ signed by the adverse party
(see 43 CFR Sec. 4.401(cX2)).

Unless these procedures are followed your appeal will be subject to dismissal (see 43 CFR Sec. 4.402). Be certain that all
communications are identified by serial number of the case being appealed.

NOTE: A document is not filed until it is actually received in the proper office (see 43 CFR Sec. 4.401(a))
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§4.2

§4.2 Membershig‘ of appeals boards;
decisions, nctions  of Chief
Judges.

(a) The Appeals Boards consist of reg-
ular members, who are hereby des-
ignated Administrative Judges, one of
whom is designated as Chief Adminis-
trative Judge, the Director as an ex
officio member, and alternate members
who may serve, when necessary, in
place of or in addition to regular mem-
bers. The Chief Administrative Judge
of an Appeals Board may direct that an
appeal may be decided by a panel of
any two Administrative Judges of the
Board, but if they are unable to agree
upon a decision, the Chief Administra-
tive Judge may assign one or more ad-
ditional Administrative Judges of the
Board to consider the appeal. The con-
currence of a majority of the Board Ad-
ministrative Judges who consider an
appeal shall be sufficient for a decision.

(b) Decisions of the Board must be in
writing and signed by not less than a
majority of the Administrative Judges
who considered the appeal. The Direc-
tor, being an ex officio member, may
participate in the consideration of any
appeal and sign the resulting decision.

(c) The Chief Administrative Judge
of an Appeals Board shall be respon-
sible for the internal management and
administration of the Board, and the
Chief Administrative Judge is author-
jzed to act on behalf of the Board in
conducting correspondence and in car-
rying out such other duties as may be
necessary in the conduct of routine
business of the Board.

[39 FR 7931, Mar. 1, 1974)
$4.3 Resresentatlon before appeals

(a) Appearances generally. Representa-
tion of parties in proceedings before
Appeals Boards of the Office of Hear-
ings and Appeals is governed by Part 1
of this subtitle, which regulates prac-
tice before the Department of the Inte-
rior.

(b) Representation of the Government.
Department counsel designated by the
Solicitor of the Department to rep-
resent agencies, bureaus, and offices of
the Department of the Interior in pro-
ceedings before the Office of Hearings
and Appeals, and Government counsel
for other agencies, bureaus or offices of

43 CFR Subtitie A (10-1-94 Edition)

the Federal Government involved in
any proceeding before the Office of
Hearings and Appeals, shall represent
the Government agency in the same
manner as a private advocate rep-
resents a client.

(c) Appearances as amicus curiae. Any
person desiring to appear as amicus cu-
riae in any proceeding shall make
timely request stating the grounds for
such request. Permission to appear, if
granted, will be for such purposes as es-
tablished by the Director or the Ap-
peals Board in the proceeding.

$4.4 Public records; locations of field
offices.

Part 2 of this subtitle prescribes the
rules governing availability of the pub-
lic records of the Office of Hearings and
Appeals. It includes a list of the field
offices of the Office of Hearings and
Appeals and their locations.

§4.5 Power of the Secretary and Direc-
tor.

(a) Secretary. Nothing in this part
shall be construed to deprive the Sec-
retary of any power conferred upon
him by law. The authority reserved to
the Secretary includes, but is not lim-
ited to:

(1) The authority to take jurisdiction
at any stage of any case before any em-
ployee or employees of the Depart-
ment, including any administrative
law judge or board of the Office, except
a case before the Board of Contract Ap-
peals which is subject to the Contract
Disputes Act of 1978, and render the
final decision in the matter after hold-
ing such hearing as may be required by
law; and

(2) The authority to review any deci-
sion of any employee or employees of
the Department, including any admin-
istrative law judge or board of the Of-
fice, or to direct any such employee or
employees to reconsider a decision, ex-
cept a decision by the Board of Con-
tract Appeals which is subject to the
Contract Disputes Act of 1978.

(b) The Director. Except for cases or
decisions subject to the Contract Dis-
putes Act of 1978, the Director, pursu-
ant to his delegated authority from the
Secretary, may assume jurisdiction of
any case before any board of the Office
or review any decision of any board of

44
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ofmce of the Secretary of the Interior

¢ne Office or direct reconsideration of
y decision by any board of the Office.
(c) Ezercise of reserved power. If the
gecretary or Director assumes jurisdic-
tion of & case or reviews a decision, the
ties and the appropriate Depart-
mental personnel will be advised in
writing of such action, the administra-
tive record will be requested, and, after
the review process is completed, a writ-
ten decision will be issued.

(50 FR 43705, Oct. 29, 1985, as amended at 52
FR 46355, Dec. 7, 1987; 52 FR 47097, Dec. 11,

1967)

Su
o Procedures and Practice

§4.20 Purpose.

In the interest of establishing and
maintaining uniformity to the extent
feasible, this subpart sets forth general
rules applicable to all types of proceed-
ings before the Hearings Division and
the several Appeals Boards of the Of-
fice of Hearings and Appeals.

§4.21 General provisions.

(a) Effect of decision pending appeal.
Except as otherwise provided by law or
other pertinent regulation:

(1) A decision will not be effective
during the time in which a person ad-
versely affected may file a notice of ap-
peal; when the public interest requires,
however, the Director or an Appeals
Board may provide that a decision, or
any part of a decision, shall be in full
force and effective immediately;

(2) A decision will become effective
on the day after the expiration of the
time during which a person adversely
affected may file a notice of appeal un-
less a petition for a stay pending ap-
peal is filed together with a timely no-
tice of appeal; a petition for a stay may
be filed only by a party who may prop-
erly maintain an appeal;

(3) A decision, or that portion of a de-
cision, for which a stay is not granted
will become effective immediately
after the Director or an Appeals Board
denies or partially denies the petition
for a stay, or fails to act on the peti-
tion within the time specified in para-
graph (b)(4) of this section.

(b) Standards and procedures for ob-
taining a stay. Except as otherwise pro-
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§4.21

vided by law or other pertinent regula-
tion:

(1) A petition for a stay of a decision
pending appeal shall show sufficient
justification based on the following
standards:

(1) The relative harm to the parties if
the stay is granted or denied,

(ii) The likelihood of the appellant's
success on the merits,

(ii1) The likelihood of immediate and
irreparable harm if the stay is not
granted, and

(lv) Whether the public interest fa-
vors granting the stay;

rt B—General Rules Relating @ (2) The appellant requesting the stay

bears the burden of proof to dem-
onstrate that a stay should be grantes-

(3) The appellant shall serve a cop)
its notice of appeal and petition fo.
stay on each party named in the deci-
sion from which the appeal is taken,
and on the Director or the Appeals
Board to which the appeal is taken, at
the same time such documents are
served on the appropriate officer of the
Department; any party, including the
officer who made the decision being ap-
pealed, may file a response to the stay
petition within 10 days after service;
failure to file a response shall not re-
sult in a default on the gquestion of
whether a stay should be granted; serv-
ice shall be made by delivering copies
personally or by sending them by reg-
istered or certified mail, return receipt
requested;

(4) The Director or an Appeals Board
shall grant or deny a petition for a
stay pending appeal, either in whole or
in part, on the basis of the factors I’
ed in paragraph (b)(1) of this sect:
within 45 calendar days of the expira-
tion of the time for filing a notice of
appeal;

(¢) Ezhaustion of administrative rem-
edies. No decision which at the time of
its rendition is subject to appeal to the
Director or an Appeals Board shall be
considered final so as to be agency ac-
tion subject to judicial review under 5
U.S.C. 704, unless a petition for a stay
of decision has been timely filed and
the decision being appealed has been
made effective in the manner provided
in paragraphs (a)3) or (b)(4) of this sec-
tion or a decision has been made effec-
tive pending appeal pursuant to para-



§4.22

graph (a)1) of this section or pursuant
to other pertinent regulation.

(d) Finality of decision. No further ap-
peal will lie in the Department from a
decision of the Director or an Appeals
Board of the Office of Hearings and Ap-
peals. Unless otherwise provided by
regulation, reconsideration of a deci-
sion may be granted only in extraor-
dinary circumstances where, in the
judgment of the Director or an Appeals
Board, sufficient reason appears there-
for. Requests for reconsideration must
be filed promptly, or within the time
required by the regulations relating to
the particular type of proceeding con-
cerned, and must state with particular-
ity the error claimed. The filing and
pendency of a request for reconsider-
ation shall not operate to stay the ef-
fectiveness of the decision involved un-
less so ordered by the Director or an
Appeals Board. A request for reconsid-
eration need not be filed to exhaust ad-
ministrative remedies.

[36 FR 7186, Apr. 15, 1971, as amended at 58
FR 4942, Jan. 19, 1993}

$4.22 Documents.

(a) Filing of documents. A document is
filed in the Office where the filing is re-
quired only when the document is re-
ceived in that office during the office
‘hours when filing is permitted and the
document is received by a person au-
thorized to receive it.

(b) Service generally. A copy of each
document filed in a proceeding before
the Office of Hearings and Appeals
must be served by the filing party on
the other party or parties in the case,
except as otherwise provided by §4.31.
In all cases where a party is rep-
resented by an attorney, such attorney
will be recognized as fully controlling
the case on behalf of his/her client, and
service of any document relating to the
proceeding shall be made upon such at-
torney in addition to any other service
specifically required by law or by order
of a presiding official or an appeals
board. Where a party is represented by
more than one attorney, service upon
one of the attorneys shall be sufficient.

(c) Retention of documents. All docu-
ments, books, records, papers, etc., re-
ceived in evidence in a hearing or sub-
mitted for the record in any proceeding
before the Office of Hearings and Ap-
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peals will be retained with the officia)
record of the proceedings. However, the
withdrawal of original documents may
be permitted while the case is pending
upon the submission of true copies in
lieu thereof. When a decision has be-
come final, an appeals board in its dis-
cretion may, upon request and after
notice to the- other party or parties,
permit the withdrawal of original ex-
hibits or any part thereof by the party
entitled thereto. The substitution of
true copies of exhibits or any part
thereof may be required by the Board
in its discretion as a condition of
granting permission for such with-
drawal. Transcripts of testimony ands
or documents received or reviewed pur-
suant to §4.31 of these rules shall be
sealed against disclosure to unauthor-
ized persons and retained with the offi-
cial record, subject to the withdrawal
and substitution provisions hereof.

(d) Record address. Every person who
files a document for the record in con-
nection with any proceeding before the
Office of Hearings and Appeals shall at
the time of his initial filing in the mat-
ter state his address. Thereafter he
must promptly inform the office in
which the matter is pending of any
change in address, giving the docket or
other appropriate numbers of all mat-
ters in which he has made such a filing.
The successors of such person shall
likewise promptly inform such office of
their interest in the matters and state
their addresses. If a person fails to fur-
nish a record address as required here-
in, he will not be entitled to notice in
connection with the proceedings.

(e) Computation of time for filing and
service. Except as otherwise provided by
law, in computing any period of time
prescribed for filing and serving a doc-
ument, the day upon which the deci-
sion or document to be appealed from
or answered was served or the day of
any other event after which the des-
ignated period of time begins to run is
not to be included. The last day of the
period so computed is to be included,
unless it is a Saturday, Sunday, Fed-
eral legal holiday, or other nonbusiness
day, in which event the period runs
until the end of the next day which is
not a Saturday, Sunday, Federal legal
holiday, or other nonbusiness day.
When the time prescribed or allowed is
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1 days or less, intermediate Saturdays,
gundays, Federal legal holidays and
other nonbusiness days shall be ex-
cluded in the computation.

() Extensions of time. (1) The time for
filing or serving any document may be
extended by the Appeals Board or other
officer before whom the proceeding is

nding, except for the time for filing a
notice of appeal and except where such
extension is contrary to law or regula-

on.

1;1(2) A request for an extension of time
must be filed within the time allowed
for the filing or serving of the docu-
ment and must be filed in the same of-
fice in which the document in connec-
tion with which the extension is re-
quested must be filed.

[% FR 7186, Apr. 15, 1971, as amended at 53
FR 49660, Dec. 9, 1988]

§4.23 Transcript of hearings.

Hearings will be recorded verbatim
and transcripts thereof shall be made
when requested by interested parties,
costs of transcripts to be borne by the
requesting parties. Fees for transcripts
prepared from recordings by Office of
Hearings and Appeals employees will
be at rates which cover the cost of
manpower, machine use and materials,
plus 25 percent, adjusted to the nearest
5 cents. If the reporting 18 done pursu-
ant to a contract between the reporter
and the Department of the Interior
Agency or office which is involved in
the proceeding, or the Office of Hear-
ings and Appeals, fees for transcripts
will be at rates established by the con-
tract.

§4.24 Basis of decision.

(a) Record. (1) The record of a hearing
shall consist of the transcript of testi-
mony or summary of testimony and ex-
hibits together with all papers and re-
quests filed in the hearing.

(2) If a hearing has been held on an
appeal pursuant to instructions of an
Appeals Board, this record shall be the
sole basis for decision insofar as the re-
ferred issues of fact are involved except
to the extent that official notice may
be taken of a fact as provided in para-
graph (b) of this section.

(3) Where a hearing has been held in
other proceedings, the record made
shall be the sole basis for decision ex-
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cept to the extent that official notice
may be taken of a fact as provided in
paragraph (b) of this section.

(4) In any case, no decision after a
hearing or on appeal shall be based
upon any record, statement, file, or
similar document which is not open to
inspection by the parties to the hear-
ing or appeal, except for documents or
other evidence received or reviewed
pursuant to §4.31(d).

(b) Official notice. Official notice may
be taken of the public records of the
Department of the Interior and of any
matter of which the courts may take
judicial notice.

(36 FR 7186, Apr. 15, 1971, as amended at 53
FR 49660, Dec. 9, 1988)

§4.25 Oral argument.

The Director or an Appeals Board
may, in their discretion, grant an op-
portunity for oral argument.

$4.26 Subpoena power and witness
provisions generally.

(a) Compulsory attendance of witnesses.
The administrative law judge, on his
own motion, or on written application
of a party, is authorized to issue sub-
poenas requiring the attendance of wit-
nesses at hearings to be held before
him or at the taking of depositions to
be held before himself or other officers.
Subpoenas will be issued on a form ap-
proved by the Director. A subpoena
may be served by any person who is not
a party and is not less than 18 years of
age, and the original subpoena bearing
a certificate of service shall be filed
with the administrative law judge
witness may be required to atte!
deposition or hearing at a place .. .
more than 100 miles from the place of
service.

(b) Application for subpoena. Where
the file has not yet been transmitted to
the administrative law judge, the ap-
plication for a subpoena may be filed in
the office of the officer who made the
decision appealed from, or in the office
of the Bureau of Land Management in
which the complaint was filed, in
which cases such offices will forward
the application to the examiner.

(c) Fees payable to witnesses. (1) Wit-
nesses subpoenaed by any party shall
be paid the same fees and mileage as
are paid for like service in the District
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Courts of the United States. The wit-
ness fees and mileage shall be paid by
the party at whose instance the wit-
ness appears.

(2) Any witness who attends any
hearing or the taking of any deposition
at the request of any party to the con-
troversy without having been subpoe-
naed to do so shall be entitled to the
same mileage and attendance fees, to
be paid by such party, to which he
would have been entitled if he had been
first duly subpoenaed as a witness on
behalf of such party. This paragraph
does not apply to Government employ-
ees who are called as witnesses by the
Government.

§4.27 Standards of conduct.

(a) Inquiries. All inquiries with re-
spect to any matter pending before the
Office of Hearings and Appeals shall be
directed to the Director, the Chief Ad-
ministrative Law Judge, or the Chair-
man of the appropriate Board.

(b) Ex parte communication—(1) Prohi-
bition. Except to the extent required for
the disposition of er parte matters as
authorized by law, there shall be no
communication concerning the merits
of a proceeding between any party to
the proceeding or any person interested
in the proceeding or any representative
of a party or interested person and any
Office personnel involved or who may
reasonably be expected to become in-
volved in the decisionmaking process
on that proceeding, unless the commu-
nication, if oral, is made in the pres-
ence of all other parties or their rep-
resentatives, or, if written, is furnished
to all other parties. Proceedings in-
clude cases pending before the Office,
rulemakings amending this Part 4 that
might affect a pending case, requests
for reconsideration or review by the Di-
rector, and any other related action
pending before the Office. The terms
“{nterested person’’ and ‘‘person inter-
ested in the proceeding” include any
individual or other person with an in-
terest in the agency proceeding that is
greater than the interest that the pub-
lic as a whole may have. This regula-
tion does not prohibit communications
concerning case status or advice con-
cerning compliance with procedural re-
quirements unless the area of inquiry
is in fact an area of controversy in the
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proceeding. Any oral communicatig
made in violation of this x‘egula.tion
shall be reduced to writing in a memg.
randum to the file by the person re.
ceiving the communication and sha])
be included in the record. Any writtep

communication made in violation of

this regulation shall be included in the
record. In proceedings other than infor.
mal rulemakings copies of the memo.
randum or communication shall be pro.
vided to all parties, who shall be givep
an opportunity to respond in writing.

(2) Sanctions. The administrative law
judge, board, or Director who has re.
sponsibility for the matter with re-
spect to which a prohibited commu-
nication has been knowingly made may
impose appropriate sanctions on the of-
fending person or persons, which may
include requiring an offending party to
show cause why its claim, motion, or
interest should not be dismissed, de-
nied, or otherwise adversely affected;
disciplining offending Office personnel
pursuant to the Department’s stand-
ards of conduct (43 CFR part 20); and
invoking such sanctions against other
offending persons as may be appro-
priate under the circumstances.

(c¢) Disqualification. An administrative
law judge or Board member shall with-
draw from a case if he deems himself
disqualified under the recognized can-
ons of judicial ethics. If, prior to a de-
cision of an administrative law judge
or an Appeals Board, there is filed in
good faith by a party an affidavit of
personal bias or disqualification with
substantiating facts, and the adminis-
trative law judge or Board member
concerned does not withdraw, the
Board or the Director, as appropriate,
shall determine the matter of disquali-
fication.

(36 FR 7186, Apr. 15, 1971, as amended at 50
FR 43705, Oct. 29, 1985; 53 FR 49660, Dec. 9,
1988)

§4.28 Interlocutory appeals.

There shall be no interlocutory ap-
peal from a ruling of an administrative
law judge unless permission is first ob-
tained from an Appeals Board and an
administrative law judge has certified
the interlocutory ruling or abused his
discretion in refusing a request to so
certify. Permission will not be granted
except upon a showing that the ruling
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plained of involves a controlling
°°“; jon of law and that an immediate
e, therefrom may materially ad-
apb e the final decision. An interlocu-
vaD™ ppeal shall not operate to sus-
toﬂs the hearing unless otherwise or-

zred by the Board.

§429 Remands from courts.

enever any matter is remanded
from any court for further proceedings,
nd to the extent the court's directive
d time limitations will permit, the
tjes shall be allowed an opportunity
to submit to the appropriate Appeals
Board, & report recommending proce-
ures to be followed in order to comply
with the court’s order. The Board will
review the reports and enter special or-
ders governing the handling of matters
remanded to it for further proceedings
by any court.

§4.30 Information required by forms.

Whenever & regulation of the Office
of Hearing and Appeals requires a form
approved or prescribed by the Director,
the Director may in that form require
the submission of any information
which he considers to be necessary for
the effective administration of that
regulation.

1 Re?uest for limiting disclosure
“'301' confidential information.

(a) If any person submitting a docu-
ment in a proceeding under this part
claims that some or all of the informa-
tion contained in that document is ex-
empt from the mandatory public dis-
closure requirements of the Freedom of
Information Act (5 U.8.C. 552), is infor-
mation referred to in section 1905 of
title 18 of the United States Code (dis-
closure of confidential information), or
is otherwise exempt by law from public
disclosure, the person:

(1) Must indicate in the document
that it is exempt, or contains informa-
tion which is exempt, from disclosure;

(2) Must request the presiding officer
or appeals board not to disclose such
information except to the parties to
the proceeding under the conditions
provided in paragraphs (b) and (c) of
this section, and must serve the re-
quest upon the parties to the proceed-
ing. The request shall include the fol-
lowing items:

§4.31

(i) A copy of the document from
which has been deleted the information
for which the person requests
nondisclosure; if it is not practicable to
submit such copy of the document be-
cause deletion of the information
would render the document unintelli-
gible, a description of the document
may be substituted;

(ii) A statement specifying why the
information is confidential, if the in-
formation for which nondisclosure is
requested is claimed to come within
the exception in 5 U.S.C. §52(b)(4) for
trade secrets and commercial or finan-
cial information:

(iii) A statement specifying the jus-
tification for nondisclosure, if the in-
formation for which nondisclosure is
requested is not within the exceptio
in 5 U.8.C. 552(b)(4).

(b) If information is submitted in ac-
cordance with paragraph (a) of this sec-
tion, the information will not be dis-
closed except as provided in the Free-
dom of Information Act, in accordance
with part 2 of this title, or upon re-
quest from a party to the proceeding
under the restrictions stated in para-
graph (c) of this section.

(c) At any time, a party may request
the presiding officer or appeals board
to direct a person submitting informa-
tion under paragraph (a) of this section
to provide that information to the
party. The presiding officer or board
will so direct, unless paragraph (d) of
this section is applicable, if the party
requesting the information agrees
under oath in writing:

(1) Not to use or disclose the informa-
tion except in the context of the pr
ceeding conducted pursuant to tl
part; and

(2) To return all copies of the infor-
mation at the conclusion of the pro-
ceeding to the person submitting the
information under paragraph (a) of this
section.

(d) If any person submitting a docu-
ment in a proceeding under this Part
other than a hearing conducted pursu-
ant to 5 U.S.C. 554 claims that a disclo-
sure of information in that document
to another party to the proceeding is
prohibited by law, notwithstanding the
protection provided under paragraph
(c) of this section, such person:
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(1) Must indicate in the original doc-
ument that it contains information of
which disclosure is prohibited;

(2) Must request that the presiding
officer or appeals board review such
evidence as a basis for its decision
without disclosing it to the other party
or parties, and serve the request upon
the parties to the proceeding. The re-
quest shall include a copy of the docu-
ment or description as required by
paragraph (a)2)(i) of this section and
state why disclosure is prohibited, cit-
ing pertinent statutory or regulatory
authority. If the prohibition on disclo-
sure is intended to protect the interest
of a person who is not a party to the
proceeding, the party making the re-
quest must demonstrate that such per-
son refused to consent to the disclosure
of the evidence to other parties to the
proceeding.

(3) If the presiding officer or an ap-
peals board denies the request, the per-
son who made the request shall be
given an opportunity to withdraw the
evidence before it is considered by the
presiding official or board unless a
Freedom of Information Act request,
administrative appeal from the denial
of a request, or lawsuit seeking release
of the information is pending.

(e) If the person submitting a docu-
ment does not submit the copy of the
document or description required by
paragraph (a)2)(1) or (d)(2) of this sec-
tion, the presiding officer or appeals
board may assume that there is no ob-
jection to public disclosure of the docu-
ment in its entirety.

(D Where a decision by a presiding of-
ficer or appeals board is based in whole
or in part on evidence not included in
the public record or disclosed to all
parties, the decision shall so state,
specifying the nature of the evidence
and the provision of law under which
disclosure was denied, and the evidence
so considered shall be retained under
seal as part of the official record.

(53 FR 49661, Dec. 9, 1988]

Subpart C—Special Rules of Prac-
tice Before the Interior Board
of Contract Appeals

AUTHORITY: 5 U.S.C. 301 and the Contract
Disputes Act of 1978 (Pub. L. 95-563, Nov. 1,
1978 (41 U.8.C. 601-613)).
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SOURCE: 46 FR 57499, Nov. 24, 1981, unless
otherwise noted.

§4.100 General rules and guidelines.

(a) Effective date and applicability—(1)
Effective date and general applicability,
These rules shall be in effect on and
after March 1, 1979, and except as quali-
fied by the provisions of paragraphs
(a)2) and (3) of this section, shall apply
to all appeals brought before the Inte-
rior Board of Contract Appeals.

(2) Special applicability. The rule set
forth in §4.102(a) provides for alter-
native applicability, depending upon
whether the appeal involved is subject
to the Contract Disputes Act of 1978,
Public Law 95-563 (41 U.S.C. 601-613).
The rules set forth in §§4.102 (¢), (d),
and (e), 4.113, and 4.120 shall apply ex-
clusively to appeals which are subject
to the Contract Disputes Act of 1978.

(3) When an appeal is subject to the
Contract Disputes Act of 1978. An appeal
shall be subject to the Contract Dis-
putes Act of 1978 if it involves a con-
tract entered into on or after March 1,
1979; or, at the election of the appel-
lant, if the appeal involves a contract
entered into before March 1, 1979, and
the contracting officer’s decision from
which the appeal is taken is dated
March 1, 1979, or thereafter.

(b) Jurisdiction for considering appeals.
The Interior Board of Contract Appeals
(referred to herein as the ‘‘Board’)
shall consider and determine appeals
from decisions of contracting officers
relating to contracts made by (i) the
Department of the Interior or (ii) any
other executive agency when such
agency or the Administrator of the Of-
fice of Federal Procurement Policy has
duly designated the Board to decide the
appeal.

(¢) Location and organization of the
Board. (1) The Board’'s address is 4015
Wilson Boulevard, Arlington, Virginia
29203. Its telephone number is (703) 235~
3813.

(2) The Board consists of a Chairman,
Vice Chairman, and other members all
of whom are attorneys at law duly li-
censed by a State, Commonwealth,
Territory, or the District of Columbia.
In general, the appeals are assigned to
a panel of at least two members who
decide the cases. However, in cases of
disagreement, or unusual cir-

50

office of the Secretary of the Interior

cumstances, a panel of three members
wiil be assigned to decide by a majority
yote. Board members are designated
Administrative Judges.

(d) Time extensions and computations.
(1) Where possible, procedural actions
ghould be taken in less time than the
maximum time allowed. Where appro-
priate and justified, however, exten-
sions of time will be granted. All re-
quests for extensions of time shall be
jn writing.

(2) In computing any period of time,
the day of the event from which the
designated period of time begins to run
shall not be included, but the last day
of the period shall be included unless it
is a Saturday, Sunday, or a legal holi-
day, in which event the period shall
run to the end of the next business day.

(e) General guidelines—(1) Place of fil-
ings. Unless the Board otherwise di-
rects, all notices of appeal, pleadings,
and other communications shall be
filed with the Board at the address in-
dicated herein. Communications to the
Board shall be addressed to Interior
Board of Contract Appeals, 4015 Wilson
Boulevard, Arlington, Virginia 22203.

(2) Representation of parties. Whenever
in these rules reference is made to con-
tractor, appellant, contracting officer,
respondent, or parties, this shall in-
clude respective counsel for the par-
ties, as soon as appropriate notices of
appearances have been filed with the
Board. In those cases where an execu-
tive agency, other than the Depart-
ment of the Interior, has designated
the Board to adjudicate its contract
appeals, the term, “Department Coun-
sel,”” shall mean Government Counsel
assigned to represent such agency.

(3) Interpretation of these rules. These
rules will be interpreted so as to secure
a just and inexpensive determination of
appeals without unnecessary delay.

(4) Decisions on questions of law. When
an appeal is taken pursuant to a dis-
putes clause in a contract which limits
appeals to disputes concerning ques-
tions of fact, the Board will, neverthe-
less, consider and decide all questions
of law necessary for the complete adju-
dication of the issues.

() Ex parte communications. No mem-
ber of the Board or of the Board’s staff
shall entertain, nor shall any person
directly or indirectly involved in an
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appeal submit to the Board or the
Board’s staff, off the record, any evi-
dence, explanation, analysis, or advice,
whether written or oral, without the
knowledge and consent of the adverse
party, regarding any matter at issue in
that appeal. This provision does not
apply to consultation among Board
members or to ex parte communica-
tions concerning the Board's adminis-
trative functions or procedures.

(g) Sanctions. If any party fails or re-
fuses to obey an order issued by the
Board, the Board may make such order
in regard to the failure as it considers
necessary to the just and expeditious
conduct of the appeal.

[46 FR 57499, Nov. 24, 1981, as amended at 50
FR 8325, Mar. 1, 1985)

PREHEARING PROCEDURE RULES

$4.101 Who may appeal.

Any contractor may appeal to the
Board from decisions of contracting of-
ficers of any bureau or office of the De-
partment of the Interior, or of any
other agency with respect to which the
Board exercises contract appeals juris-
diction, on disputed questions under
contract provisions requiring the de-
termination of such appeals by the
head of the agency or his duly author-
ized representative or Board.

$4.102 Appeals—how taken.

(a) Notice of appeal. Notice of an ap-
peal must be in writing (a suggested
form of notice appears as appendix I to
subpart C herein following §4.128). The
original, together with two copies, mav
be filed with the Board or the contr
ing officer from whose decision the
peal is taken. The notice of appeal
must be mailed or otherwise filed with-
in 90 days from the date of receipt of
the contracting officer's decision, if
the appeal is subject to the Contract
Disputes Act of 1978; otherwise, within
the time specified therefor in the con-
tract.

(b) Contents of notice of appeal. A no-
tice of appeal should indicate that an
appeal is thereby intended, and should
identify the contract (by number), the
Department’s bureau or office involved
in the dispute, and the decision from
which the appeal is taken. The notice
of appeal should be signed personally
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in the forty (40) days of issuance of the
notice, the administrative judge shall
issue a final order declaring the pre-
liminary determination to be final
thirty (30) days from the date on which
the final order is mailed to each party
in interest.

(c) When the administrative judge de-
termines either before or after issuance
of a preliminary determination that
there are issues which require resolu-
tion, or when a party objects to the
preliminary determination and/or re-
quests a hearing, the administrative
judge may either resolve the issues in-
formally or schedule and conduct a pre-
hearing conference and/or a hearing.
Any prehearing conference, hearing, or
rehearing, conducted by the adminis-
trative judge shall be governed insofar
as practicable by the regulations appli-
cable to other hearings under this part
and the general rules in subpart B of
this part. After receipt of the testi-
mony and/or evidence, if any, the ad-
ministrative judge shall enter a final
order determining the heirs of the de-
cedent, which shall become final thirty
(30) days from the date on which the
final order is mailed to each party in
interest.

(d) The final order determining the
heirs of the decedent shall contain,
where applicable, the names, birth
dates, relationships to the decedent,
and shares of heirs, or the fact that the
decedent died without heirs.

[56 FR 61383, Dec. 3, 1991; 56 FR 65782, Dec. 18,
1991; 57 FR 2319, Jan. 21, 1992)

§4.353 Record.

(a) The administrative judge shall
lodge the original record with the
Project Director.

(b) The record shall contain, where
applicable, the following materials:

(1) A copy of the posted public notice
of preliminary determination and/or
hearing showing the posting certifi-
cations, the administrative judge’s cer-
tificate of mailing, the posting certifi-
cates, and the Project Director’s cer-
tificate of mailing.

(2) A copy of each notice served on
parties in interest, with proof of mail-
ing;

(3) The record of evidence received,
including any transcript made of testi-
mony;
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(4) Data for heirship finding and fap,_
ily history, and data supplementary
thereto;

(5) The final order determining th,
heirs of the decedent and the adminijg.
trative judge’s notices thereof; and

(6) Any other material or documentg
deemed relevant by the administrative
judge.

§4.364 Reconsideration or rehearing,

(a) Any party aggrieved by the fina)
order of the administrative judge may,
within thirty (30) days after the date of
mailing such decision, file with the ad-
ministrative judge a written petition
for reconsideration and/or rehearing.
Such petition must be under oath ang
must state specifically and concisely
the grounds upon which it is based. If
it is based upon newly discovered evi-
dence, it shall be accompanied by affi-
davits of witnesses stating fully what
the new evidence or testimony is to be.
It shall also state justifiable reasons
for the prior failure to discover and
present the evidence.

{b) If proper grounds are not shown,
or if the petition is not filed within the
time prescribed in paragraph (a) of this
section, the administrative judge shall
issue an order denying the petition and
shall set forth therein the reasons
therefor. The administrative judge
shall serve copies of such order on all
parties in interest.

(c) If the petition appears to show
merit, or if the administrative judge
becomes aware of sufficient additional
evidence to justify correction of error
even without the filing of a petition, or
upon remand from the Board following
an appeal resulting in vacating the
final order, the administrative judge
shall cause copies of the petition, sup-
porting papers, and other data, or in
the event of no petition an order to
show cause or decision of the Board
vacating the final order in appropriate
cases, to be served on all parties in in-
terest. The parties in interest will be
allowed a reasonable, specified time
within which to submit answers or
legal briefs in opposition to the peti-
tion or order to show cause or Board
decision. The administrative judge
shall then reconsider, with or without
hearing, the issues of fact and shall
issue a final order upon reconsider-
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yon, affirming, modifying, or
s’ ting the original final order and
king such further orders as are
":;med warranted. The final order
n reconsideration shall be served on
ties in interest and shall become
"lna.l thirty (30) days from the date on
pich it 18 mailled.
(d) Successive petitions for reconsid-
eration and/or rehearing shall not be
tted. Nothing herein shall be con-
gldel‘ed as a bar to the remand of a case
py the Board for further reconsider-
ation, hearing, or rehearing after ap-

peal.
§4.355 Omitted compensation.

when, subsequent to the issuance of
o final order determining heirs under
§4.352, it §{s found that certain addi-
tional compensation had been due the
decedent and had not been included in
the report of compensation, the report
ghall be modified administratively by
the Project Director. Coples of such
modification shall be furnished to all
heirs as previously determined and to
the appropriate administrative judge.

§4.356 Appeals.

(a) A party aggrieved by a final order
of an administrative judge under §4.352,
or by a final order upon reconsider-
ation of an administrative judge under
§4.354, may appeal to the Board (ad-
dress: Board of Indian Appeals, Office
of Hearings and Appeals, 4015 Wilson
Boulevard, Arlington, Virginia 22203).
A copy of the notice of appeal must
also be sent to the Project Director and
to the administrative judge whose deci-
sion is being appealed.

(b) The notice of appeal must be filed
with the Board no later than thirty (30)
days from the date on which the final
order of the administrative judge was
mailed, or, if there has been a petition
for reconsideration or rehearing filed,
no later than thirty (30) days from the
date on which the final order upon re-
consideration of the administrative
judge was mailed. A notice of appeal
that 18 not timely filed will be dis-
missed.

(¢) The Project Director shall ensure
that the record is expeditiously for-
warded to the Board.

(d) Within thirty (30) days after the
notice of appeal is filed, the appellant
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shall file a statement of the reasons
why the final order or final order upon
reconsideration is in error. If the Board
finds that the appellant has set forth
sufficient reasons for questioning the
final order or final order upon reconsid-
eration, the Board will issue an order
giving all parties in interest an oppor-
tunity to respond, following which a
decision shall be issued. If the Board
finds that the appellant has not set
forth sufficient reasons for questioning
the final order, the Board may issue a
decision on the appeal without further
briefing.

(e) The Board may issue a decision
affirming, modifying, or vacating the
final order or final order upon reconsid-
eration. A decision on appeal by tra
Board either affirming or modif:
the final order or final order upon
consideration shall be final for the De-
partment of the Interior. In the event
the final order or final order upon re-
consideration is vacated, the proceed-
ing shall be remanded to the appro-
priate administrative judge for recon-
sideration and/or rehearing.

$4.857 Guardians for
incompetents.

Persons less than 18 years of age and
other legal incompetents who are par-
ties in interest may be represented at
all hearings by legally appointed
guardians or by guardians ad litem ap-
pointed by the administrative judge.

Su it E—Special Rules Applica-
b%?a to Pmc Land Hearings
ond Appeals

AUTHORITY: Sections 4.470 to 4.478 al
sued under authority of sec. 2, 48 Stat. lzw;
43 U.8.C. 315a.

CROSS REFERENCE: See subpart A for the
authority, jurisdiction and membership of
the Board of Land Appeals within the Office
of Hearings and Appeals. For general rules
applicable to proceedings before the Board of
Land Appeals as well as the other Appeals
Boards of the Office of Hearings and Appeals,
see subpart B.

APPEALS PRdCEDURES

minors and

APPEALS PROCEDURES; GENERAL

§4.400 Definitions.
As used in this subpart:
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(a) Secretary means the Secretary of
the Interior or his authorized rep-
resentatives.

(b) Bureau means Bureau of Land
Management.

(c) Board means the Board of Land
Appeals in the Office of Hearings and
Appeals, Office of the Secretary. The
terms office or officer as used in this
subpart include Board where the con-
text requires.

(d) Administrative law judge means an
administrative law judge in the Office
of Hearings and Appeals, Office of the
Secretary, appointed under section 3106
of title 5 of the United States Cade.

§4.401 Documents.

(a) Grace period for filing. Whenever a
document is required under this sub-
part to be filed within a certain time
and it is not received in the proper of-
fice during that time, the delay in fil-
ing will be waived if the document is
filed not later than 10 days after it was
required to be flled and it is deter-
mined that the document was trans-
mitted or probably transmitted to the
office in which the filing is required be-
fore the end of the period in which it
was required to be filed. Determina-
tions under this paragraph shall be
made by the officer before whom is
pending the appeal in connection with
which the document is required to be
filed.

(b) Transferees and encumbrancers.
Transferees and encumbrancers of land
the title to which is claimed or is in
the process of acquisition under any
public land law shall, upon filing notice
of the tranafer or encumbrance in the
proper land office, become entitled to
receive and be given the same notice of
any appeal, or other proceeding there-
after initiated affecting such interest
which is required to be given to a party
to the proceeding. Every such notice of
a transfer or encumbrance will be
noted upon the records of the land of-
fice. Thereafter such transferee or en-
cumbrancer must be made a party to
any proceedings thereafter initiated
adverse to the entry.

(c) Service of documents. (1) Wherever
the regulations in this subpart require
that a copy of a document be served
upon a person, service may be made by
delivering the copy personally to him

43 CFR Subtitie A (10-1-94 Edition)

or by sending the document by reg.
istered or certified mail, return receip;
requested, to his address of record ip
the Bureau.

(2) In any case service may be proveq
by an acknowledgment of servicy
signed by the person to be gerved. Per.
sonal service may be proved by a writ.
ten statement of the person who mads
such service. Service by registered op
certified mail may be proved by & post.
office return receipt showing that the
document was delivered at the person’y
record address or showing that the doc.
ument could not be delivered to such
person at his record address because he
had moved therefrom without leaving 3
forwarding address or because delivery
was refused at that address or because
no such address exists. Proof of service
of a copy of a document should be fileq
in the same office in which the docu.
ment is filed except that proof of serv.
ice of a notice of appeal should be filed
in the office of the officer to whom the
appeal is made, if the proof of service i
filed later than the notice of appeal.

(3) A document will be considered to
have been served at the time of per-
sonal service, of delivery of a reg-
istered or certified letter, or of the re-
turn by post office of an undelivered
registered or certified letter.

(38 FR 7186, Apr. 15, 1971, as amended at %
FR 15111, Aug. 18, 1971]

34402 Summary dismissal.

An appeal to the Board will be sub-
ject to summary dismissal by the
Board for any of the following causes.

(a) If a statement of the reasons for
the appeal is not included in the notice
of appeal and is not filed within the
time required;

(b) If the notice of appeal is not
served upon adverse parties within the
time required; and

(c) If the statement of reasons, if not
contained in the notice of appeal, is
not served upon adverse parties within
the time required.

(d) If the statement of standing re-
quired by §4.412(b) is not filed with the
Board or is not served upon adverst
parties within the time required.

{3 FR 7186, Apr. 15, 1971, as amended at i
FR 26392, June 18, 1982] |
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' "w?i Finality of decision; reconsider-
ation.

A decision of the Board shall con-
gtitute final agency action and be ef-
fective upon the date of issuance, un-
188 the decision itself provides
othewise. The Board may reconsider a
decision in extraordinary cir-
cumstances for sufficient reason. A pe-
tition for reconsideration shall be filed
within 60 days after the date of a deci-
gion. The petition shall, at the time of
filing, state with particularity the
error claimed and include all argu-
ments and supporting documents. The

tition may include a request that the
Board stay the effectiveness of the de-
cision for which reconsideration is
gought. No answer to a petition for re-
consideration is required unless so or-
dered by the Board. The filing, pend-
ency, or denial of a petition for recon-
sideration shall not operate to stay the
effectiveness or affect the finality of
the decision involved unless 8o ordered
by the Board. A petition for reconsider-
ation need not be filed to exhaust ad-
ministrative remedies.

(53 FR 21308, June 5, 1987)

APPEALS TO THE BOARD OF LAND
APPEALS

§4.410 Who may appeal.

(a) Any party to a case who is ad-
versely affected by a decision of an of-
ficer of the Bureau of Land Manage-
ment or of an administrative law judge
shall have a right to appeal to the
Board, except—

(1) As otherwise provided in Group
2400 of chapter II of this title,

(2) To the extent that decisions of
Bureau of Land Management officers
must first be appealed to an adminis-
trative law judge under §4.470 and part
4100 of this title,

(3) Where a decision has been ap-
proved by the Secretary, and

(4) As provided in paragraph (b) of
this section.

(b) For decisions rendered by Depart-
mental officials relating to land selec-
tions under the Alaska Native Claims
Settlement Act, as amended, any party
who claims a property interest in land
affected by the decision, an agency of
the Federal Government or a regional

89

§4.412

corporation shall have a right to ap-
peal to the Board.

[47 FR 26392, June 18, 1982)

§4.411 A al; how t.
time Lmit. sken, mandatory
(a) A person who wishes to appeal to

the Board must file in the office of the

officer who made the decision (not the

Board) a notice that he wishes to ap-

peal. A person served with the decision

being appealed must transmit the no-
tice of appeal in time for it to be filed
in the office where it is required to be
filed within 30 days after the date of
service. If a decision is published in the

FEDERAL REGISTER, a person not served

with the decision must transmit a no-

tice of appeal in time for it to be filad

within 30 days after the date of p

cation.

(b) The notice of appeal must give
the serial number or other identifica-
tion of the case and may include a
statement of reasons for the appeal, a
statement of standing if required by
§4.412(b), and any arguments the appel-
lant wishes to make.

(¢) No extension of time will be
granted for filing the notice of appeal.
If a notice of appeal is filed after the
grace period provided in §4.401(a), the
notice of appeal will not be considered
and the case will be closed by the offi-
cer from whose decision the appeal is
taken. If the notice of appeal is filed
during the grace period provided in
§4.401(a) and the delay in filing is not
waived, as provided in that section, the
notice of appeal will not be considered
;nd gle appeal will be dismissed by the

oard.

(R.8. 2478, as amended, 43 U.8.C. 1201; se

Alaska Native Claims Settlement Act, as
amended, 43 U.8.C. 1601-1628; and the Admin-
istrative Procedure Act, 5 U.8.C. 551, et seq.)
(36 FR 7186, Apr. 15, 1971, as amended at 36
r‘gl;ﬂl!yll?. Aug. 13, 1971; 49 FR 6373, Feb. 21,

§4.412 Statement of reasons, state-
ment of standing, written argu-
ments, briefs.

(a) If the notice of appeal did not in-
clude a statement of the reasons for
the appeal, the appellant shall file such
a statement with the Board (address:
Board of Land Appeals, Office of Hear-
ings and Appeals, 40156 Wilson Boule-



§4.413

vard, Arlington, VA 22203) within 30
days after the notice of appeal was
filed. In any case, the Board will per-
mit the appellant to file additional
statements of reasons and written ar-
guments or briefs within the 30-day pe-
riod after the notice of appeal was
filed.

(b) Where the decision being appealed
relates to land selections under the
Alaska Native Claims Settlement Act,
as amended, the appellant also shall
file with the Board a statement of facts
upon which the appellant relies for
standing under §4.410(b) within 30 days
after filing of the notice of appeal. The
statement may be included with the
notice of appeal filed pursuant to §4.411
or the statement of reasons filed pursu-
ant to paragraph (a) of this section or
may be filed as a separate document.

(c) Fallure to file the statement of
reasons and statement of standing
within the time required will subject
the appeal to summary dismissal as
provided in §4.402, unless the delay in
flling 18 waived as provided in §4.401(a).

(47 FR 26392, June 18, 1962}

§4.418 Service of notice of appeal and
of other documents.

(a) The appellant shall serve a copy
of the notice of appeal and of any
statement of reasons, written argu-
ments, or briefs on each adverse party
named in the decision from which the
appeal is taken and on the Office of the
Solicitor as identified in paragraph (c)
of this section. Service must be accom-
plished in the manner prescribed in
§4.401(c) of this title not later than 15
days after filing the document.

(b) Failure to serve within the time
required will subject the appeal to
summary dismissal as provided in
§4.402 of this title.

(c)(1) If the appeal is taken from a de-
cision of the Director, Minerals Man-
agement Service, or of the Director,
Bureau of Land Management, the ap-
pellant will serve the Associate Solici-
tor, Division of Energy and Resources,
Office of the Solicitor, U.S. Depart-
ment of the Interior, Washington, DC
20240.

(2) If the appeal is taken from a deci-
sion of other Bureau of Land Manage-
ment (BLM) offices listed below (see
$1821.2-1(d) of this title), the appellant
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shall serve the appropriate Regional or
Field Solicitor as identified:

(1) BLM Alaska State Office, includ-
ing all District and Area Offices within
its area of jurisdiction:

Regional Solicitor, Alaska Region, U.8. De-
partment of the Interior, 701 C Street, Box
34, Anchorage, AK 99513;

(ii) BLM Arizona State Office, includ-
ing all District and Area Offices within
its area of jurisdiction:

Field Solicitor, U.S. Department of the Inte-
rior, 505 North Second Street, Suite 150,
Phoenix, AZ 85004-3904;

(ii1) BLM California State Office, in-
cluding all District and Area Offices
within its area of jurisdiction:

Regional Solicitor, Pacific Southwest Re-
gion, U.8. Department of the Interior, 2800
Cottage Way, Room E-2753, Sacramento,
CA 95825-1890;

(iv) BLM Colorado State Office, in-
cluding all District and Area Offices
within its area of jurisdiction:

Regional Solicitor, Rocky Mountain Region,
U.S. Department of the Interior, P.O. Box
25007, Denver Federal Center, Denver, CO
80225;

(v) BLM Eastern States Office, in-
cluding all District and Area Offices
within its area of jurisdiction:

Assoclate Solicitor, Division of Energy and
Resources, Office of the Solicitor, U.8. De-
partment of the Interior, Washington, DC
20240;

(vl) BLM Idaho State Office, includ-
ing all District and Area Offices within
its area of jurisdiction:

Field Solicitor, U.S. Department of the Inte-
rior, Federal Building, U.S. Courthouse, 550
West Fort Street, Box 020, Boise, ID 83724;

(vii) BLM Montana State Office, in-
cluding all District and Area Offices
within its area of jurisdiction:

Field Solicitor, U.S. Department of the Inte-
rior, P.O. Box 31394, Billings, MT 5§9107-1304;

(viii) BLM Nevada State Office, in-
cluding all District and Area Offices
within its area of jurisdiction:

Regional Solicitor, Pacific Southwest Re-
gion, U.S. Department of the Interior, 2800
Cottage Way, Room E-2753, Sacramento,
CA 95825-1890;

office of the Secretary of the Interior

(dx) BLM New Mexico State Office,
{ncluding all District and Area Offices
within its area of jurisdiction:

Fleld Solicitor, U.8. Department of the Inte-
rlor, P.O. Box 1042, Santa Fe, MN 87504

1042;

(x) BLM Oregon State Office, includ-
ing &1l District and Area Offices within
{ts area of jurisdiction:

Regional Solicitor, Pacific Northwest Re-
glon, U.8. Department of the Interior,
Lioyd 500 Building, Suite 607, 500 N.E.
Multnomah Street, Portland, OR 97232;

(xi) BLM Utah State Office, including
all District and Area Offices within its
area of jurisdiction:

Regional Solicitor, Intermountain Reglon,

" U.8. Department of the Interior, 6201 Fed-
eral Building, 125 South State Street, Salt
Lake City, UT 84138-1180;

(xi{) BLM Wyoming State Office, in-
cluding all District and Area Offices
within its area of jurisdiction:

Regional Solicitor, Rocky Mountain Region,
U.S. Department of the Interior, P.0. Box
25007, Denver Federal Center, Denver, CO
80225;

(3) If the appeal is taken from the de-
cision of an administrative law judge,
the appeliant shall serve the attorney
from the Office of the Solicitor who
represented the Bureau of Land Man-
agement or the Minerals Management
Service at the hearing or, in the ab-
sence of a hearing, who was gserved with
a copy of the decision by the adminis-
trative law judge. If the hearing in-
volved a mining claim on national for-

- est 1and, the appellant shall serve the

attorney from the Office of General
Counsel, U.S. Department of Agri-
culture, who represented the U.8. For-
est Service at the hearing or, in the ab-
sence of a hearing, who was gerved with
a copy of the decision by the adminis-
trative law judge.

(4) Parties shall serve the Office of
the Solicitor as identified in this para-
graph until such time that a particular
attorney of the Office of the Solicitor
files and serves a Notice of Appearance
or Substitution of Counsel. Thereafter,
parties shall serve the Office of the So-
licitor as indicated by the Notice of
Appearance or Substitution of Counsel.

(d) Proof of such service as required
by §4.401(c) must be filed with the

§4.415

Board (address: Board of Land Appeals,
Office of Hearings and Appeals, 4015
wilson Boulevard, Arlington, VA
22203), within 15 days after service un-
less filed with the notice of appeal.

[53 FR 13267, Apr. 22, 1988)

$4.414 Answers.

If any party served with a notice of
appeal wishes to participate in the pro-
ceedings on appeal, he must file an an-
swer within 30 days after service on
him of the notice of appeal or state-
ment of reasons where such statement
was not included in the notice of ap-
peal. If additional reasons, written ar-
guments, or briefs are filed by the ap-
pellant, the adverse party shall have 30
days after service thereof on him =tth-
in which to answer them. The ¢ r
must state the reasons why tL a=
swerer thinks the appeal should not be
sustained. Answers must be filed with
the Board (address: Board of Land Ap-
peals, Office of Hearings and Appeals,
4015 Wilson Boulevard, Arlington, VA
29903) and must be served on the appel-
lant, in the manner prescribed 1in
§4.401(c), not later than 15 days there-
after. Proof of such service as required
by §4.401(c), must be filed with the
Board (see address above) within 15
days after service. Failure to answer
will not result in a default. If an an-
swer is not filed and served within the
time required, it may be disregarded in
deciding the appeal, unless the delay in
filing is waived as provided in §4.401(a).

ACTIONS BY BOARD OF LAND APPEALS

$4.415 Request for hearings or ap-
peals involving questions of

Either an appellant or an a. .86
party may, if he desires a hearing to
present evidence on an issue of fact, re-
quest that the case be assigned to an
administrative law judge for such a
hearing. Such a request must be made
in writing and filed with the Board
within 30 days after answer is due and
a copy of the request should be served
on the opposing party in the case. The
allowance of a request for hearing is
within the discretion of the Board, and
the Board may, on its own motion,
refer any case to an administrative law
judge for a hearing on an issue of fact.
If a hearing is ordered, the Board will
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specify the issues upon which the hear-
ing is to be held and the hearing will be
held in accordance with §§4.430 to 4.439,
and the general rules in subpart B of
this part.

HEARINGS PROCEDURES
HEARINGS PROCEDURES; GENERAL

$4.420 Applicability of general rules.

To the extent they are not inconsist-
ent with these special rules, the gen-
eral rules of the Office of Hearings and
Appeals in subpart B of this part are
also applicable to hearings, procedures.

§4.421 Definitions.

As used in this subpart:

(a) Secretary means the Secretary of
the Interior or his authorized rep-
resentatives.

(b) Director means the Director of the
Bureau of Land Management, the Asso-
ciate Director or an Assistant Director.

(c) Bureau means Bureau of Land
Management.

(d) Board means the Board of Land
Appeals in the Office of Hearings and
Appeals, Office of the Secretary. The
terms “office” or ‘“‘officer’’ as used in
this subpart include ‘‘Board” where the
context requires.

(e) Administrative law fudge means an
administrative law judge in the Office
of Hearings and Appeals, Office of the
Secretary, appointed under section 3105
of title 5 of the United States Code.

(f) State Director means the super-
vising Bureau of Land Management of-
ficer for the State in which the par-
ticular range lies, or his authorized
agent.

(g) District manager means the super-
vising Bureau of Land Management of-
ficer of the grazing district in which
the particular rarge lies, or his author-
ized agent.

[38 FR 7186, Apr. 15, 1871, as amended at 36
FR 16117, Aug. 13, 1971}

§4.422 Documents.

(a) Grace period for filing, Whenever a
document is required under this sub-
part to be filed within a certain time
and it is not received in the proper of-
fice during that time, the delay in fil-
ing will be walved if the document is
filed not later than 10 days after it was
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required to be filed and it is deter-
mined that the document was trans-
mitted or probably transmitted to the
office in which the filing i8 required be-
fore the end of the period in which it
was required to be filed. Determina-
tions under this paragraph shall be
made by the officer before whom is
pending the appeal or contest in con-
nection with which the document is re-
quired to be filed. This paragraph does
not apply to requests for postponement
of hearings under §§4.462-1 and 4.452-2.

(b) Transferees and encumbrancers.
Transferees and encumbrancers of land,
the title to which is claimed or is in
the process of acquisition under any
public land law shall, upon filing notice
of the transfer or encumbrance in the
proper land office, become entitled to
receive and be given the same notice of
any contest, appeal, or other proceed-
ing thereafter initiated affecting such
interest which is required to be given
to a party to the proceeding. Every
such notice of a transfer or encum-
brance will be noted upon the records
of the land office. Thereafter such
transferee or encumbrancer must be
made a party to any proceedings there-
after initiated adverse to the entry.

(c) Service of documents. (1) Wherever
the regulations in this subpart require
that a copy of a document be served
upon a person, service may be made by
delivering the copy personally to him
or by sending the document by reg-
istered or certified mail, return receipt
requested, to his address of record in
the Bureau.

(2) In any case service may be proved
by an acknowledgement of service
signed by the person to be served. Per-
sonal service may be proved by a writ-
ten statement of the person who made
such service. Service by registered or
certified mail may be proved by a post-
office return receipt showing that the
document was delivered at the person’s
record address or showing that the doc-
ument could not be delivered to such
person at his record address because he
had moved therefrom without leaving a
forwarding address or because delivery
was refused at that address or because
no such address exists. Proof of service
of a copy of a document should be filed
in the same office in which the docu-
ment is filed.

omce of the Secretary of the Interior

(3) A document will be considered to
ve been served at the time of per-
gonal service, of delivery of a reg-
istered oF certified letter, or of the re-
turn by the post office of an undeliv-
ered registered or certified letter.
) Extensions of time. The Manager or
the administrative law judge, as the
may be, may extend the time for
filing or serving any document in a
contest.

96 FR 7186, Apr. 15, 1971, as amended at 36
FR 15117, Aug. 13, 1971]

§4.423 Subpoena power and witness
provisions.

The administrative law judge is au-
thorized to issue subpoenas directing
the attendance of witnesses at hearings
to be held before him or at the taking
of depositions to be held before himself
or other officers, for the purpose of
taking testimony but not for discov-
ery. The issuance of subpoenas, service,
attendance fees, and gimilar matters
shall be governed by the Act of Janu-
ary 31, 1903 (43 U.8.C. 102-106), and 28
U.S.C. 1821,

HEARINGS ON APPEALS INVOLVING
QUESTIONS OF FACT

$4.430 Prehearing conferences.

(a) The administrative law judge
may, in his discretion, on his own mo-
tion or motion of one of the parties or
of the Burean direct the parties or
their representatives to appear at a
specified time and place for a prehear-
ing conference to consider: (1) The pos-
sibility of obtaining stipulations, -
missions of facts and agreements to the
introduction of documents, (2) the lim-
{tation of the number of expert wit-
nesses, and (3) any other matters which
may aid in the disposition of the pro-
ceedings.

(b) The administrative law judge
ghall issue an order which recites the
action taken at the conference and the
agreements made as to any of the mat-
ters considered, and which limits the
issues for hearing to those not disposed
of by admissions or agreements. Such
order shall control the subsequent
course of the proceeding before the ad-
ministrative law judge unless modified
for good cause, by subsequent order.

§4.432

§4.431 Fixing of place and date for
hearing; notice.

The administrative law judge shall
fix a place and date for the hearing and
notify all parties and the Bureau. All
hearings held in connection with land
selection appeals arising under the
Alaska Native Claims Settlement Act,
as amended, shall be conducted within
the State of Alaska, unless the parties
agree otherwise.

{47 FR 26392, June 18, 1982)

§4.432 Postponements.

(a) Postponements of hearings will
not be allowed upon the request of any
party or the Bureau except upon £
showing of good cause and proper aili
gence. A request for a postpr ent
must be served upon all partie the
proceeding and filed in the officc s the
administrative law judge at least "
days prior to the date of the hearing
In no case will a request for postpone
ment served or filed less than 10 day:
in advance of the hearing or made a
the hearing be granted unless the part:
requesting it demonstrates that an ex
treme emergency occurred which coul
not have been anticipated and whicl
justifies beyond question the grantin
of a postponement. In any such emer
gency, if time does not permit the fi)
ing of such request prior to the heai
ing, it may be made orally at the hea:
ing.

(b) The request for a postponemen
must state in detail the reasons why
postponement i8 necessary. If a requet
is based upon the absence of witnesse:
it must state what the substanr- ~f th
testimony of the absent ° B8¢
would be. No postponement 4 b
granted if the adverse party or partic
file with the examiner within & day
after the service of the request a stat«
ment admitting that the witnesses ¢
account of whose absence the postpon
ment is desired would, if present, te
tify as stated in the request. If tin
does not permit the filing of suc
statement prior to the hearing, it me
be made orally at the hearing.

(c) Only one postponement will be o
lowed to a party on account of the a
gence of witnesses unless the party r
questing a further postponement shs
at the time apply for an order to tal
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the testimony of the alleged absent
witness by deposition.

$4.433 Authority of the administrative
law judge.

The administrative law judge is vest-
ed with general authority to conduct
the hearing in an orderly and judicial
manner, including authority to sub-
poena witnesses and to take and cause
depositions to be taken for the purpose
of taking testimony but not for discov-
ery in accordance with the Act of Jan-
uary 31, 1903 (32 Stat. 790; 43 U.S.C. 102
through 106), to administer oaths, to
call and question witnesses, to make
proposed findings of fact and to take
such other actions in connection with
the hearing as may be prescribed by
the Board in referring the case for
hearing. The issuance of subpoenas, the
attendance of witnesses, and the tak-
ing of depositions shall be governed by
§64.423 and 4.26 of the general rules of
subpart B of this part.

§$4.434 Conduct of hearing.

So far as not inconsistent with the
prehearing order, the examiner may
seek to obtain stipulations as to mate-
rial facts. Unless the administrative
law judge directs otherwise, the appel-
lant will present his evidence on the
facts at issue following which the other
parties and the Bureau of Land Man-
agement will present their evidence on
such issues.

§4.435 Evidence.

(a) All oral testimony shall be under
oath and witnesses shall be subject to
cross-examination. The administrative
law judge may question any witnesses.
Documentary evidence may be received
if pertinent to any issue. The adminis-
trative law judge will summarily stop
examination and exclude testimony
which is obviously irrelevant and im-
material.

(b) Objections to evidence will be
ruled upon by the administrative law
judge. Such rulings will be considered,
but need not be separately ruled upon,
by the Board in connection with its de-
cision. Where a ruling of an adminis-
trative law judge sustains an objection
to the admission of evidence, the party
affected may insert in the record, as a
tender of proof, a summary written
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statement of the substance of the ex-
cluded evidence and the objecting
party may then make an offer of proof
in rebuttal.

$4.438 Reporter’s fees.

Reporter's fees shall be borne by the
Bureau.

$4.437 Copies of transcript.

Each party shall pay for any copies
of the transcript obtained by him. Un-
less a summary of the evidence is stip-
ulated to, the Government will file the
original copy of the transcript with the
case record.

§4.438 Summary of evidence.

The parties and the Bureau may,
with the consent of the administrative
law judge, agree that a summary of the
evidence approved by the examiner
may be filed in the case in lieu of a
transcript. In such case the adminis-
trative law judge will prepare the sum-
mary or have it prepared and upon
agreement of the parties make it a part
of the case record.

$4.439 Action by administrative law
judge.

Upon completion of the hearing and
the incorporation of the summary or
transcript in the record, the adminis-
trative law judge will send the record
and proposed findings of fact on the is-
sues presented at the hearing to the
Board. The proposed findings of fact
will not be served upon the parties;
however, the parties and the Bureau
may, within 15 days after the comple-
tion of the transcript or the summary
of the evidence, flle with the Board
such briefs or statements as they may
wish respecting the facts developed at
the hearing.

CONTEST AND PROTEST PROCEEDINGS
§$4.450 Private contests and protests.

§$4.450-1 By whom private contest may
be initiated.

Any person who claims title to or an
interest in land adverse to any other
person claiming title to or an interest
in such land or who seeks to acquire a
preference right pursuant to the Act of
May 14, 1880, as amended (43 U.S.C. 185),
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the Act of March 3, 1891 (43 U.8.C.
), May initiate proceedings to have
the claim of title or interest adverse to
is claim invalidated for any reason
pot shown by the records of the Bureau
Land Management. Such a proceed-

will constitute a private contest
and will be governed by the regulations

perein.

;4.450-2 Protests.

where the elements of a contest are
pot present, any objection raised by
any person to any action proposed to
pe taken in any proceeding before the
pureau will be deemed to be a protest
and such action thereon will be taken
as is deemed to be appropriate in the
circumstances.

of

§4.450-3 Initiation of contest.

Any person desiring to initiate a pri-
vate contest must file a complaint in
the proper land office (see §1821.2-1 of
chapter II of this title). The contestant
must serve a copy of the complaint on
the contestee not later than 30 days
after filing the complaint and must file
proof of such service, as required by

§4.422(c), in the office where the com-

plaint was filed within 30 days after
service.

§4.450-4 Complaints.

(a) Contents of complaint. The com-
plaint shall contain the following in-
formation, under oath:

(1) The name and address of each
party interested;

(2) A legal description of the land in-
volved;

3) A reference, so far as known to
the contestant, to any proceedings
pending for the acquisition of title to,
or an interest, in such land:

(4) A statement in clear and concise
language of the facts constituting the
grounds of contest;

(5) A statement of the law under
which contestant claims or intends to
acquire title to, or an interest in, the
land and of the facts showing that he is
qualified to do so;

(6) A statement that the proceeding
is not collusive or speculative but is
insitituted and will be diligently pur-
sued in good faith;

(1) A request that the contestant be
allowed to prove his allegations and

§4.450-5

that the adverse interest be invali-
dated;

(8) The office in which the complaint
is filed and the address to which papers
shall be sent for service on the contest-
ant; and

(9) A notice that unless the contestee
files an answer to the complaint in
such office within 30 days after service
of the notice, the allegations of the
complaint will be taken as confessed.

(b) Amendment of complaint. Except
insofar as the manager, administrative
law judge, Director, Board or Secretary
may raise issues in connection with de-
ciding a contest, issues not raised in a
complaint may not be raised later by
the contestant unless the administra-
tive law judge permits the complaint
to be amended after due notice to thr
other parties and an opportunity to ol
ject.

(c) Corroboration required. All allega-
tions of fact in the complaint which
are not matters of official record or ca-
pable of being judicially noticed and
which, if proved, would invalidate the
adverse interest must be corroborated
under oath by the statement of wit-
nesses. Each such allegation of fact
must be corroborated by the statement
of at least one witness having personal
knowledge of the alleged fact and such
fact must be set forth in the state-
ment. All statements by witnesses
shall be attached to the complaint.

(d) Filing fee. Each complaint must be
accompanied by a filing fee of $10 and a
deposit of $20 toward reporter’s fees.
Any complaint which is not accom-
panied by the required fee and deposit
will not be accepted for filing.

(e) Waiver of issues. Any issue nc
raised by a private contestant in ac
cordance with the provisions of para-
graph (b) of this section, which was
known to him, or could have been
known to him by the exercise of rea-
sonable diligence, shall be deemed to
have been waived by him, and he shall
thereafter be forever barred from rais-
ing such issue.

$4.450-5 Service.

The complaint must be served upon
every contestee. If the contestee is of
record in the land office, service may
be made and proved as provided in
§4.422 (c). If the person to be served is

95



§4.450-5

not of record in the land office, proof of
service may be shown by a written
statement of the person who made per-
sonal service, by post office return re-
ceipt showing personal delivery, or by
an acknowledgment of service. In cer-
tain circumstances, service may be
made by publication as provided in
paragraph (b)(1) of this section. When
the contest is against the heirs of a de-
ceased entryman, the notice shall be
served on each heir. If the person to be
personally served is an infant or a per-
son who has been legally adjudged of
unsound mind, service of notice shall
be made by delivering a copy of the no-
tice to the legal guardian or commit-
tee, if there be one, of such infant or
person of unsound mind; if there be
none, then by delivering a copy of the
notice to the person having the infant
or person of unsound mind in charge.

(a) Summary dismissal;, waiver of defect
in service. If a complaint when filed
does not meet all the requirements of
§4.450-4(a) and (c), or if the complaint
is not served upon each contestee as re-
quired by this section, the complaint
will be summarily dismissed by the
manager and no answer need be filed.
However, where prior to the summary
dismissal of a complaint a contestee
answers without questioning the serv-
ice or proof of service of the complaint,
any defect in service will be deemed
waived as to such answering contestee.

(b) Service by publication—(1) When
service may be made by publication. When
the contestant has made diligent
gsearch and inquiry to locate the
contestee, and cannot locate him, the
contestant may proceed with service
by publication after first filing with
the manager an affidavit which shall:

(1) State that the contestee could not
be located after diligent search and in-
quiry made within 15 days prior to the
filing of the affidavit;

(ii) Be corroborated by the affidavits
of two persons who live in the vicinity
of the land which state that they have
no knowledge of the contestee’s where-
abouts or which give his last known ad-
dress;

(iii) State the last known address of
the contestee; and

(iv) State in detail the efforts and in-
quiries made to locate the party sought
to be served.
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(2) Contents of published notice. The
published notice must give the nameg
of the parties to the contest, legal de.
scription of the land involved, the suy.
stance of the charges contained in the
complaint, the office in which the con.
test is pending, and a statement that
upon failure to file an answer in such
office within 30 days after the comple.
tion of publication of such notice, the
allegations of the complaint will be
taken as confessed. The published no-
tice shall also contain a statement of
the dates of publication.

(3) Publication, mailing and posting of
notice. (1) Notice by publication shal]
be made by publishing notice at least
once a week for 5 successive weeks in
some newspaper of general circulation
in the county in which the land in con-
test lies.

(ii) Within 15 days after the first pub-
lication of a notice, the contestant
shall send a copy of the notice and the
complaint by registered or certified
mail, return receipt requested, to the
contestee at his last known address
and also to the contestee in care of the
post office nearest the land. The return
receipts shall be filed in the office in
which the contest is pending.

(iii) A copy of the notice as published
shall be posted in the office where the
contest is pending and also in a con-
spicuous place upon the land involved.
Such postings shall be made within 15
days after the first publication of the
notice.

(c) Proof of service. (1) Proof of publi-
cation of the notice shall be made by
filing in the office where the contest is
pending a copy of the notice as pub-
lished and the affidavit of the publisher
or foreman of the newspaper publishing
the same showing the publication of
the notice in accordance with para-
graph (b)(3) of this section.

(2) Proof of posting of the notice
shall be by affidavit of the person who
posted the notice on the land and by
the certificate of the manager or the
Director of the Bureau of Land Man-
agement as to posting in his office.

(3) Proof of the mailing of notice
shall be by affidavit of the person who
mailed the notice to which shall be at-
tached the return receipt.
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4.450-8 Answer to complaint.

n 30 days after service of the
“r:,i;]h;int or after the last publication
o the notice, the contestee must file in
ohe office where the contest is pending

answer specifically meeting and re-

nding to the allegations of the com-
jaint, together with proof of service of
a CODY of the answer upon a contestant

provided in §4.450-5(b)3). The an-
swer shall contain or be accompanied
py the address to which all notices or
other papers shall be sent for service
upon contestee.

§4.450-7 Action by manager.

(a) If an answer is not filed as re-
uired, the allegations of the com-
plaint will be taken as admitted by the
contestee and the manager will decide
the case without a hearing.

(b) If an answer is filed and unless all
parties waive a hearing, the manager
will refer the case to an administrative
law judge upon determining that the
elements of a private contest appear to
have been established.

§4.450-8 Amendment of answer.

At the hearing, any allegation not
denied by the answer will be considered
admitted. The administrative law
judge may permit the answer to be
amended after due notice to other par-
ties and an opportunity to object.

§4.451 Government contests.

§4.451-1 How initiated.

The Government may initiate con-
tests for any cause affecting the legal-
ity or validity of any entry or settle-
ment or mining claim.

$4.451-2 Proceedings in Government
contests.

The proceedings in Government con-
tests shall be governed by the rules re-
lating to proceedings in private con-
tests with the following exceptions:

(a) No corroboration shall be required
of a Government complaint and the
complaint need not be under oath.

(b) A Government contest complaint
will not be insufficient and subject to
dismissal for failure to name all par-
ties interested, or for failure to serve
every party who has been named.

§4.452-1

(c) No filing fee or deposit toward re-
porter’s fee shall be required of the
Government.

(d) Any action required of the con-
testant may be taken by any author-
ized Government employee.

(e) The statements required by
§4.450-4(a) (5) and (6) need not be in-
cluded in the complaint.

() No posting of notice of publication
on the land in issue shall be required of
the Government.

(g) Where service is by publication,
the affidavits required by §4.450-5(b)(1)
need not be filed. The contestant shall
file with the manager & statement of
diligent search which shall state that
the contestee could not be located after
diligent search and inquiry, the last
known address of the contestee and t*
detail of efforts and inquiries made
locate the party sought to be serv
The diligent search shall be concluded
not more than 15 days prior to the fil-
ing of the statement.

(h) In lieu of the requirements of
§4.450-5(b)(3)(i1) the contestant shall, as
part of the diligent search before the
publication or within 15 days after the
first publication send a copy of the
complaint by certified mail, return re-
ceipt requested, to the contestee at the
last address of record. The return re-
ceipts shall be filed in the office in
which the contest is pending.

(i) The affidavit required by §4.450-
5(c)(3) need not be filed.

(j) The provisions of paragraph (e) of
§4.450-4(e) shall be inapplicable.

§4.452 Proceedings before the admin-
istrative law judge.

$4.452-1 Prehearing conferences.

(a) The administrative law judge ..
in his discretion, on his own motion or
on motion of one of the parties, or of
the Bureau, direct the parties or their
representatives to appear at a specified
time and place for & prehearing con-
ference to consider:

(1) The simplification of the issues,

(2) The necessity of amendments to
the pleadings,

(3) The possibility of obtaining stipu-
lations, admissions of facts and agree-
ments to the introduction of docu-
ments,

(4) The limitation of the number of
expert witnesses, and
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(5) Such other matters as may aid in
the disposition of the proceedings.

(b) The administrative law judge
shall make an order which recites the
action taken at the conference, the
amendments allowed to the pleadings,
and the agreements made as to any of
the matters considered, and which lim-
its the issues for hearing to those not
disposed of by admission or agree-
ments. Such order shall control the
subsequent course of the proceedings
before the administrative law judge un-
less modified for good cause, by subse-
quent order.

§4.452-2 Notice of hearing.

The administrative law judge shall
fix a place and date for the hearing and
notify all parties and the Bureau at
least 30 days in advance of the date set,
unless the parties and the Bureau re-
quest or consent to an earlier date. The
notice shall include (a) the time, place,
and nature of the hearing, (b) the legal
authority and jurisdiction under which
the hearing is to be held, and (c) the
matters of fact and law asserted. All
hearings held in connection with land
selection appeals arising under the
Alaska Native Claims Settlement Act,
as amended, shall be conducted within
the state of Alaska, unless the parties
agree otherwise.

(47 FR 26392, June 18, 1962)

$4.452-3 Postponements.

(a) Postponements of hearings will
not be allowed upon the request of any
party or the Bureau except upon a
showing of good cause and proper dili-
gence. A request for a postponement
must be served upon all parties to the
proceeding and filed in the office of the
administrative law judge at least 10
days prior to the date of the hearing.
In no case will a request for postpone-
ment served or filed less than 10 days
in advance of the hearing or made at
the hearing be granted unless the party
requesting it demonstrates that an ex-
treme emergency occurred which could
not have been anticipated and which
justifies beyond question the granting
of a postponement. In any such emer-
gency, if time does not permit the fil-
ing of such request prior to the hear-
ing, it may be made orally at the hear-
ing.
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(b) The request for a postponement
maust state in detail the reasons why 5
postponement is necessary. If a request,
is based upon the absence of witnesseg
it must state what the substance of the
testimony of the absent witnesseg
would be. No postponement will be
granted if the adverse party or partieg
file with the administrative law judge
within 5 days after the service of the
request a statement admitting that the
witnesses on account of whose absence
the postponement is desired would, if
present, testify as stated in the re-
quest. If time does not permit the fil-
ing of such statement prior to the
hearing, it may be made orally at the
hearing.

(c) Only one postponement will be al-
lowed to a party on account of the ab-
sence of witnesses unless the party re-
questing a further postponement shall
at the time apply for an order to take
the testimony of the alleged absent
witness by deposition.

$4.462-4 Authority of administrative
law judge.

The administrative law judge is vest-
ed with general authority to conduct
the hearing in an orderly and judicial
manner, including authority to sub-
poena witnesses and to take and cause
depositions to be taken for the purpose
of tasking testimony but not for dis-
covery in accordance with the act of
January 31, 1903 (43 U.S.C. 102-106), to
administer oaths, to call and question
witnesses, and to make a decision. The
issuance of subpoenas, the attendance
of witnesses and the taking of deposi-
tions shall be governed by §§4.423 and
4.26 of the general rules in subpart B of
this part.

§4.452-§ Conduct of hearing.

So far as not inconsistent with a pre-
hearing order, the administrative law
judge may seek to obtain stipulations
as to material facts and the issues in-
volved and may state any other issues
on which he may wish to have evidence
presented. He may exclude irrelevant
issues. The contestant will then
present his case following which the
other parties (and in private contests
the Bureau, if it intervenes) will
present their cases.
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§4'452'6 Evidence.

(a) All oral testimony shall be under
oath and witnesses shall be subject to
cross-examination. The administrative
Jaw judge may question any witness.
pocumentary evidence may be received
if pertinent to any issue. The adminis-
trative law judge will summarily stop
examination and exclude testimony
which is obviously irrelevant and im-
material.

(b) Objections to evidence will be
ruled upon by the administrative law
judge. Such rulings will be considered,
but need not be separately ruled upon,
by the Board in connection with its de-
cision. Where a ruling of an adminis-
trative law judge sustains an objection
to the admission of evidence, the party
affected may insert in the record, as a
tender of proof, a summary written
statement of the substance of the ex-
cluded evidence, and the objecting

ty may then make an offer of proof
in rebuttal.

§4.452-7 Reporter’s fees.

(a) The Government agency initiat-
ing the proceedings will pay all report-
ing fees in hearings in Government
contest proceedings, in hearings under
the Surface Resources Act of 1955, as
amended, in hearings under the Mul-
tiple Mineral Development Act of 1954,
as amended, where the United States is
a party, and in hearings under the Min-
ing Claims Rights Restoration Act of
1955, regardless of which party is ulti-
mately successful.

(b) In the case of a private contest,
each party will be required to pay the
reporter's fees covering the party’s di-
rect evidence and cross-examination of
witnesses, except that if the ultimate
decision is adverse to the contestant,
he must in addition pay all the report-
er's fees otherwise payable by the
contestee.

(¢) Each party to a private contest
shall be required by the administrative
law judge to make reasonable deposits
for reporter’s fees from time to time in
advance of taking testimony. Such de-
posits shall be sufficient to cover all
reporter’s fees for which the party may
ultimately be liable under paragraph
(b) of this section. Any part of a de-
posit not used will be returned to the
depositor upon the final determination

§4.452-8

of the case except that deposits which
are required to be made when a com-
plaint is filed will not be returned if
the party making the deposit does not
appear at the hearing, but will be used
to pay the reporter’s fee. Reporter’s
fees will be at the rates established for
the local courts, or, if the reporting is
done pursuant to a contract, at rates
established by the contract.

§4.452-8 Findings and conclusions; de-
cision by administrative law judge;
submission to Board for decision.

(a) At the conclusion of the testi-
mony the parties at the hearing shall
be given a reasonable time by the ad-
ministrative law judge, considering the
number and complexity of the issues
and the amount of testimony, to sub-
mit to the administrative law judg
proposed findings of fact and conclu
sions of law and reasons in support
thereof or to stipulate to a walver of
such findings and conclusions.

(b) As promptly as possible after the
time allowed for presenting proposed
findings and conclusions, the adminis-
trative law judge shall make findings
of fact and conclusions of law (unless
waiver has been stipulated), giving the
reasons therefor, upon all the material
issues of fact, law, or discretion pre-
sented on the record. The administra-
tive law judge may adopt the findings
of fact and conclusions of law proposed
by one or more of the parties if they
are correct. He must rule upon each
proposed finding and conclusion sub-
mitted by the parties and such ruling
shall be shown in the record. The ad-
ministrative law judge will render a
written decision in the case which sha’
become a part of the record and she
include a statement of his findings anu
conclusions, as well as the reasons or
basis therefor, and his rulings upon the
findings and conclusions proposed by
the parties if such rulings do not ap-
pear elsewhere in the record. A copy of
the decision will be served upon all par-
ties to the case.

(c) The Board may require, in any
designated case, that the administra-
tive law judge make only a rec-
ommended decision and that the deci-
sion and the record be submitted to the
Board for consideration. The rec-
ommended decision shall meet all the
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requirements for a decision set forth in
paragraph (b) of this section. The
Board shall then make the initial deci-
sion in the case. This decision shall in-
clude such additional findings and con-
clusions as do not appear in the rec-
ommended decision and the record
shall include such rulings on proposed
findings and conclusions submitted by
the parties as have not been made by
the administrative law judge.

§4.452-9 Appeal to Board.

Any party, including the Govern-
ment, adversely affected by the deci-
gion of the administrative law judge
may appeal to the Board as provided in
§4.410, and the general rules in Subpart
B of this part. No further hearing will
be allowed in connection with the ap-
peal to the Board but the Board, after
considering the evidence, may remand
any case for further hearing if it con-
siders such action necessary to develop
the facts.

GRAZING PROCEDURES (INSIDE AND
OUTSIDE GRAZING DISTRICTS)

SOURCE: Sections 4.470 through 4.478 apbea.r
at 44 FR 41790, July 18, 1979, unless otherwise
noted.

$4.470 Appeal to administrative law
judge; motion to dismiss.

(a) Any applicant, permittee, lessee,
or any other person whose interest is
adversely affected by a final decision of
the authorized officer may appeal to an
administrative law judge by filing his
appeal in the office of the authorized
officer within 30 days after receipt of
the decision. The appeal shall state the
reasons, clearly and concisely, why the
appellant thinks the final decision of
the authorized officer is in error. All
grounds of error not stated shall be
considered as waived, and no such
waived ground of error may be pre-
sented at the hearing unless ordered or
permitted by the administrative law
judge.

(b) Any applicant, permittee, lessee,
or any other person who, after proper
notification, fails to appeal a final de-
cision of the authorized officer within
the period prescribed in the decision,
shall be barred thereafter from chal-
lenging the matters adjudicated in that
final decision.
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(c) When separate appeals are filed
and the issue or issues involved are
common to two or more appeals, they
may be consolidated for purposes of
hearing and decision.

(d) The authorized officer shall
promptly forward the appeal to the
State Director. Within 30 days after his
receipt of the appeal the State Director
may file on behalf of the authorized of-
ficer a written motion, serving a copy
thereof upon the appellant, requesting
that the appeal be dismissed for the
reason that it is frivolous, the appeal
was filed late, the errors are not clear-
ly and concisely stated, the issues are
immaterial, the issue or issues were in-
cluded in a prior final decision from
which no timely appeal was made, or
all issues involved therein have been
previously adjudicated in an appeal in-
volving the same preference, the same
parties or their predecessors in inter-
est. The appellant may file a written
answer within 20 days after service of
the motion upon him with the State
Director. The appeal, motion, the
proofs of service (see §4.401(c)), and the
answers will be transmitted to the
Hearings Division, Office of Hearings
and Appeals, Salt Lake City, Utah. An
administrative law judge, shall rule on
the motion, and, if the motion is sus-
tained, dismiss the appeal by written
order.

§4.471 Time and place of hearing; no-
tice; intervenors.

At least 30 days before the date set
by the administrative law judge the au-
thorized officer will notify the appel-
lant of the time and place of the hear-
ing within or near the district. Any
other person who in the opinion of the
authorized officer may be directly af-
fected by the decision on appeal will
also be notified of the hearing; such
person may himself appear at the hear-
ing, or by attorney, and upon a proper
showing of interest, may be recognized
by the administrative law judge as an
intervenor in the appeal.

§4.472 Authority of administrative law
judge.

(a) The administrative law judge is
vested with the duty and general au-
thority to conduct the hearing in an
orderly, impartial, and judicial man-
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ners including authority to subpoena
witnesses, recognize intervenors, ad-
minister oaths and affirmations, call
and question witnesses, regulate the
course and order of the hearing, rule

n offers of proof and the relevancy
of evidence, and to make findings of
fact, conclusions of law, and a decision.
The administrative law judge shall
pave authority to take or to cause
depositions to be taken. Subpoenas,
depositions, the attendance of wit-
nesses, and witness and deposition fees
ghall be governed by §4.26 of the gen-
eral rules in Subpart B of this part, to
the extent such regulations are appli-

ble.
c&(b) The administrative law judge also
may grant or order continuances, and
get the times and places of further
hearings. Continuances shall be grant-
ed in accordance with §4.452-3.

§4.473 Service.

Service of notice or other documents
required under this subpart shall be
governed by §§4.413 and 4.422. Proof of
such service shall be filed in the same
office where the notice or document
was filed within 15 days after such
service, unless filed with the notice or
document.

$4.474 Conduct of hearing; reporter’s
fees; transcript.

(a) The appellant, the State Director
or his representative, and recognized
intervenors will stipulate so far as pos-
sible all material facts and the issue or
issues involved. The administrative law
judge will state any other issues on
which he may wish to have evidence
presented. Issues which appear to the
administrative law judge to be unnec-
essary to a proper disposition of the
case will be excluded; but the party as-
serting such issue may state briefly for
the record the substance of the proof
which otherwise would have been of-
fered in support of the issue. Issues not
covered by the appellant’s specifica-
tions of error may not be admitted ex-
cept with the consent of the State Di-
rector or his representative, unless the
administrative law judge rules that
such issue is essential to the con-
troversy and should be admitted. The
parties will then be given an oppor-
tunity to submit offers of settlement

'§4.474°

and proposals of adjustment for the
consideration of the administrative law
judge and of the other parties.

(b) Unless the administrative law
judge orders otherwise, the State Di-
rector or his representative will then
make the opening statement, setting
forth the facts leading to the appeal.
Upon the conclusion of the opening
statement, the appellant ghall present
his case, consistent with his specifica-
tions of error. (In the case of & show
cause, the State Director shall set
forth the facts leading to the issuance
of the show cause notice and shall
present his case following the opening
statement.) Following the appellant’s
presentation, or upon his failure to
make such presentation, the adminis-

"trative law judge, upon his own motion

or upon motion of any of the par
may order summary dismissal o
appeal with prejudice because of the 1u-
adequacy or insufficiency of the appel-
lant's case, to be followed by a written
order setting forth the reasons for the
dismissal and taking such other action
under this subpart as may be proper
and warranted. An appeal may be had
from such order as well as from any
other final determination made by the
administrative law judge.

(c) In the absence or upon denial of
such motion the State Director or his
representative and recognized interve-
nors may present evidence if such a
presentation appears to the adminis-
trative law judge to be necessary for a
proper disposition of the matters in
controversy, adhering as closely as pos-
sible to the issues raised by the appel-
lant. All oral testimony shall be under
oath or affirmation, and witr °s
shall be subject to cross-exami 1
by any party to the proceeding. Ti.. 4-
ministrative law judge may question
any witness whenever it appears nec-
essary. Documentary evidence will be
received by the administrative law
judge and made a part of the record, if
pertinent to any issue, or may be en-
tered by stipulation. No exception need
be stated or noted and every ruling of
the administrative law judge will be
subject to review on appeal. The party
affected by an adverse ruling sustain-
ing an objection to the admission of
evidence, may insert in the record, as &
tender of proof, a brief written state-
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§4.475

ment of the substance of the excluded
evidence; and the opposing party may
then make an offer of proof in rebuttal.
The administrative law judge shall
summarily stop examination and ex-
clude testimony on any issue which he
determines has been adjudicated pre-
viously in an appeal involving the same
preference and the same parties or
their predecessors in interest, or which
is obviously irrelevant and immaterial
to the issues in the case. At the conclu-
sion of the testimony the parties at the
hearing shall be given a reasonable op-
portunity, considering the number and
complexity of the issues and the
amount of testimony, to submit to the
administrative law judge proposed
findings of fact and conclusions of law,
and reasons in support thereof, or to
stipulate to a waiver of such findings
and conclusions.

(d) The reporter’s fees shall be borne
by the Government. Each party shall
pay for any copies of the transcript ob-
tained by him. Unless the parties stipu-
late to a summary of the evidence, the
Government will file the original copy
of the transcript with the case record.

$4.476 Findings of fact and decision
by administrative law judge: Notice;
submission to Board of Land Ap-
peals for decision.

(a) As promptly as possible after the
time allowed for presenting proposed
findings and conclusions, the adminis-
trative law judge shall make findings
of fact and conclusions of law unless
waiver has been stipulated, and shall
render a decision upon all material is-
sues of fact and law presented on the
record. In doing 80 he may adopt the
findings of fact and conclusions of law
proposed by one or more of the parties
if they are correct. The reasons for the
findings, conclusions, and decisions
made shall be stated, and along with
the findings, conclusions, and decision,
shall become a part of the record in
any further appeal. A copy of the deci-
sion shall be sent by certified mail to
the appellant and all intervenors, or
their attorneys of record.

(b) The Board of Land Appeals may
require, in any designated case, that
the administrative law judge make
only a recommended decision and that
such decision and the record be submit-

43 CFR Subtitle A (10-1-94 Edition)

ted to the Board for consideration. The
recommended decision shall meet al)
the requirements for a decision set
forth in paragraph (a) of this section.
The Board shall then make the deci-
sion in the case. This decision shall in-
clude such additional findings and con-
clusions as do not appear in the rec-
ommended decision and the record
shall include such rulings on proposed
findings and conclusions submitted by
the parties as have not been made by
the administrative law judge.

§4.476 Appeals to the Board of Land
Appeals.

Any party affected by the adminis-
trative law judge’s decision, including
the State Director, has the right to ap-
peal to the Board of Land Appeals, in
accordance with the procedures and
rules set forth in this part 4.

§4.477 Effect of decision suspended
during appeal.

(a) An appeal shall suspend the effect
of the decision from which it is taken
pending final action on the appeal un-
less the decision appealed from is made
immediately effective.

(b) Consistent with the provisions of
§4160.3 of this title, (1) the authorized
officer may provide initially in his de-
cision that it shall be in full force and
effect pending decision on an appeal
therefrom; (2) the administrative law
judge may provide in the decision on
an appeal before such officer that it
shall be in full force and effect pending
decision on any further appeal; (3) the
Board may provide by interim order
that any decision from which an appeal
is taken shall be in full force and effect
pending final decision on the appeal.
Any action taken by the authorized of-
ficer pursuant to a decision shall be
subject to modification or revocation
by the administrative law judge or the
Board upon an appeal from the deci-
sion. In order to insure the exhaustion
of administrative remedies before re-
sort to court action, a decision which
at the time of its rendition is subject
to appeal to a superior authority in the
Department shall not be considered
final so as to be agency action subject
to judicial review under 5 U.S.C. 704,
unless it has been made effective pend-
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office of the Secretary of the Interior

a decision on appeal in the manner

io€ ided in this paragraph.

pro¥
4 478 Conditions of decision action.

) Record as basis of decision; defini-
ion of record. No decision shall be ren-
ored except on consideration of the
whole record or such portions thereof

may be cited by any party or by the
tate Director and as supported by and
n accordance with the reliable, pro-
pative, and substantial evidence. The
uanscript of testimony and exhibits,
together with all papers and requests
filed in the proceedings, shall con-
gtitute the exclusive record for deci-
on.

51(b) Effect of substantial compliance. No
adjudication of grazing preference will
pe set aside on appeal, if it appears
that it is reasonable and that it rep-
resents a substantial compliance with
the provisions of part 4100 of this title.

subpart F—Implementation of the
Equal Access to Justice Act in
Agency Proceedings

AUTHORITY: Sec. 203(2)(1), Pub. L. 96-481, 94
Stat. 2325 (5 U.S.C. 504(c)(1)).

SOURCE: 48 FR 17596, Apr. 25, 1983, unless
otherwise noted.

GENERAL PROVISIONS

§4.601 Purpose of these rules.

These rules are adopted by the De-
partment of the Interior pursuant to
section 504 of title 5, United States
Code, as amended by section 203(a)(1) of
the Equal Access to Justice Act, Pub.
L. 96-481. Under the Act, an eligible
party may receive an award for attor-
ney fees and other expenses when it
prevails over the Department in an ad-
versary adjudication under 5 U.S.C. 554
before the Office of Hearings and Ap-
peals, unless the Department’s position
as a party to the proceeding was sub-
stantially justified or special cir-
cumstances make an award unjust. The
purpose of these rules is to establish
procedures for the submission and con-
sideration of applications for awards
against the Department.

§4.602 Definitions.
As used in this part:

" §4.604

(a) The Act means section 504 of title
5, United States Code, as amended by
section 203(a)(1) of the Equal Access to
Justice Act, Pub. L. 96-481.

(b) Adversary adjudication means an
adjudication under 5 U.S.C. 554 in
which the position of the United States
is represented by counsel or otherwise,
but excludes an adjudication for the
purpose of establishing or fixing a rate
or for the purpose of granting or renew-
ing a license.

(¢) Adjudicative officer means the offi-
cial who presided at the adversary ad-
judication.

(d) Department refers to the Depart-
ment of the Interior or the relevant de-
partment component which is a party
to the adversary adjudication (e.g., Of-
fice of Surface Mining Reclamation
and Enforcement or Bureau of ~ E
Management).

(e) Proceeding means an adversary aud-
judication as defined in §4.602(b).

(f) Party includes a person or agency
named or admitted as a party, or prop-
erly seeking and entitled as of right to
be admitted as a party, in an agency
proceeding, and a person or agency ad-
mitted by an agency as a party for lim-
ited purposes.

§4.603 Proceedings covered.

(a) These rules apply to adversary ad-
judications required by statute to be
conducted by the Secretary under 5
U.S.C. 554. Specifically, these rules
apply to adjudications conducted by
the Office of Hearings and Appeals
under 5 U.S.C. 554 which are required
by statute to be determined on the
record after opportunity for an agency
hearing. These rules do not r '~
where adjudications on the recorl !
not required by statute even th._.n
hearings are conducted using proce-
dures comparable to those set forth in
5 U.S.C. 554.

(b) If a proceeding includes both mat-
ters covered by the Act and matters
specifically excluded from coverage,
any award made will include only fees
and expenses related to covered mat-
ters.

§4.604 Applicability to Department of
the Interior proceedings.

The Act applies to any adversary ad-
judication pending before the Office of
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Appendix B. Generic Site Safety Plan

This appendix provides a ic 5 ‘
genecic plan based vn a plan developed the
. U.s. ?oalt Guard for responding to hazardous chemical rcleases.lbyrhia
genecic plan van be adapted for designing a Site Safety Plan £0r hazardous

vaste site cleanup operations. It is not i i
. all in
used as a guide, not a scandard. inclusive and should oniy be

A. SITE DRSCRIPTION

Date Location
Hapardo
Azea affected

Surrounding population
Topography,
Weather conditions

Additional information

B, ENTRY OBJECTIVES - The obiective of the initial enLry to the contaminated
area is to (descrjbes actions, tasks to be accoggl;shed; i.e,, jdentify

contaminated soil; monitoc conditions, etc.)

C. ONSITE ORCANIZATION AND COORDINATION - The following personnel are
designated to carry out the gtated job functions on gite. (Note: One
person May carry aut more than one job finction.)

PROJECT TEAN LFADER /
SCIENTIPIC ADVISOR
SITE SAPBTY OPPICER
PUBLIC INPORMATION OFPICER
SECURITY OFFPICDR
RECORDKEEPER
FPINANCIAL OFFICER
FPIBLD TEAM LEADER
FlyLD TEAM MEMBERS

lg.s. Coast Guard. Policy Guidance for Response toO Bazardous Chemical
Releases. USCG Pollution Response COMD'LINST-M1G468,30.
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B-2 Appendix B

PEDERAL AGENCY REPS__ ({.e., EPA, NIOSE)

STATE AGENCY REFS

LOCAL AGENCY REPS

CONTRACTGR(S)

All personnel arriving ot departing the site should log in and out with the
kecordkeeper. All activities on site must be cleared through the Project Team
Leader.

D. ONSITE CONTROL

(Name of individugl or agency has been designated to coordinate
access control and security on site. A safe perimeter has been established

at (dietance or dgggription of controlled area)

Ne unauthorized person should be within this acea.

The onsite Command Post and staging area have been established at

The prevailing wind conditions are . This location is upwind
from the Excluaion 2Zone.

Contrel boundaries have been established, and the Exclusion Zons (the
contaminated area), hotline, Contamination Reduction Zone, and Support Ione

{clean area) have been jdentified and designated as follows: (ggsc:iba

boundaries agg‘u: attach map of controlled area)

These boundaries are identified by: _ (marking of zones, i.e,, red boundary

tape - hotline; traffic cones - Support 2one; ate.)

f ‘.v . \J
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Appendix B B-3

B. BAZARD EVALUATION

The following substance({s) are known or suspected to be on site.

The primary
hazards of each are identified.
Substances Involved Concentrations (It Known) Primary Bazards

(chemical name) (e.g., toxic on

inhalation)

The following additional bazards are expected on site: (i.e., slippery
, etc.)

Hazardons substance information form(s) for the involved substance(s) have
been completed and are attached.

F. PERSONAL PROTECTIVE EQUIPMENT

Baged on evaluation of potential hazards, the following levels of personal
ptotection have been designated far the applicaole work areas or tasks:

Location Job Funetion Level of Protection
EXClusion Zune ——— A B c D Other
A B c D Other
A . c D Other
A B ¢ D Other
Contamination i : g g g::::
i on
Reduction Fone A B C D QOther
A B C D Other

specific protective equipment tor each 1evel of protection is a= follows:

rg;I-!acc ganister CeSp.

Level A gg;lz—encaggg;atgng guit Level ¢ Splash gear (&
SGBA

(disposable coveralls)

Level 3 Splash ype) Level D
CBA .

§CBA

Other

HYL1 N3HONIHY 0270 €9, T0S& Tr:L0  $6-20/G0



B4 Appendix 8

The following protective clothing materials are required for the involved

substances:
{chemical name) {matwecial name, e.q., viton)

If alr~purifying respirators are authorized, (gilzering medium) 18§ the
appropriate canister for use with the involved substances and concentrations.
A competent individual has determined that all criteria for using this type of
respiratory protection bave been met.

NO CEANGES TO THE SPECIFIED LEVELS OFf PROTECTION SHALL BE MADE WITEOUT THE
APPRUVAL UF THE 811 SAFETY OFFICER AND THE PROJECT TEAM LEADER,

G, ONSITE WORK PLANS

Work party(s) consisting of persons will perform the following tasks:

Project Team Leader (name) {function)

Work Party #1

Work Party #2

Rescue Team

i (raquired for

entries to IDLHE

environments)

Decontamination
Team

; The work party(s) Were briefed on the contents of this plan at

800 HYI) KARONTY N7I0 £0L TNREN 7810
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Appendix B B-5

R. COMMUNICATION PROCEDURES

Channel has been designated as the radio frequency for personnel in the
Pxclusion Zone. All other onsite communications will use clhannel .

Perscnnel in the Exclusion Zone snould remain in constant rtedic vomnunication
or within sight of the Project Team Leader. Any failure of radio
conmunication reguires an evaluation of wnetner pezsonnel should leave the
Exclusion 2one.

blast, siren, etc.) is the emergency signal to indicate that all
personnel should leave the Bxclusion Zone, In addition, a loud hailer is
available if required.

The following standard hand signals will be used in case of failure of radio

communications:
Hand gripping throat Out of air, can't breathe
Grip partnet's wrist 0 ====-—-=o=== Leave area immediately
poth hands around waist
HanAs on top of head Need assistance
Thumbs up OK, I am all right, I understand
Thumba down «-—- - No, negative

Telephnne coemmunication to the Command Post should be established as soon as
practicable. The phone number is .

1. DRECONTAMINATION PROCEDURES

personnel and equipment leaving the Exclusion Zone shall be thoroughly

decontaminated. The standard level ___ decontamination protocol shall be
ysed with the following decontamination stations: (1)

(2) (3) (8) (S)
- (6) (7) (8) (9)

(10) Other

Emergency decontamination will inclnde the following stations:

The following decontamination equipment 18 required:

{Normally detergent and water) will be uaecd ac tho decontamination
golution.

J. SITE SAFETY AND HEALTH PLAN

1. (name) is the designated Site Safety Officer and is
directly zesponsible to the Project Teaw Leader for safety recommendatione on
site.,

R0 D AYTY WIHONTH NZTN £aL TNRED ZELIN e]g Zn-en



B-6 Appendix B

2. BEmergency Medical Care

(names of qualified personnel) are the qualified EMTs on site.
- (medical facility names) . at __ (addzress) '
phone is located minutes from this location.
(name of person) waa contacted at (time) and briefed on

the situation, the potential hazards, and the substances involved. A map
of altsrnative routes to this facility is available at {notmally Command
Post) .

Local ambulance service is available from at
phone s Their resaponse time is mRinutes.
Whenever possible, arrangements should be made for onsite standby.

Pirst-aid equipment is available on site at the following locations:

Pirst-aid kit

Emergency eye wash

Emergency shover
(otner)

Emergency medical information for substances present:

Substance Exposure Symptoms First-Ald Instructions

List of emergency phone numbers:

Agency/Pacilit Phone $ Contact
Police

Fire

Hospital

Airport

Public Health Advisor

3., Environmental Monitoring

! The following environmental monitoring instruments shall be used con site
f (czoss out if not applicable) at the specified intervals.

Combustible Gas Indicater - continuous/hourly/daily/other

07 Monitor - continuous/hourly/daily/other

Colozimetric Tubesm - continuous/hourly/daily/other
{type)

HNU/CVA - continuous/hourly/daily/ether

Other - continuous/hourly/daily/other

- continuous/hourly/daily/other

ato H¥11 NIHONTY T 0270 €9 1088 triLo



Appendix B B-7

4, Emergency Procedures (ghould be nodified as required for incident)

The following standard emergency procedures will be uged by onsite
pecsonnel. The Site Satety Ufficer snall pe notified of any wusite

emergencies and be responsible for ensuring that the appropriate
procedures are followed.

Pgrsonnel Injury in the Exclusion zone: Upon notification of an iajury ia
the Exclusion 2Zone, the designated emergency signal
shall be sounded., All site personnel shall assemble at the
decontanination line. The rescue team will enter the Exclusion Zone (if
required) to remove the injured person to the hotline. The Site safety
Officer and Project Team Leader should evaluate the nature of the injury,
and the affected person should be decontaminated to the extent possible
prior to movement to the Support Zone. The onsite EMT ghall iritiate the
appropriate first aid, and contact should be made for an ambulance and
with the designated medical facility (if required). No persons shall
reentez the Exclusion 3Zone until the cause of the injury or symptoms is
deteznined.

personnel Injury in the Support Zone: Upon notification of an injury in
the Support zone, the Project Team Leader ard Site Safety Officer will
assess the nature of the injury. If the cause of the injury or loss of
the injured person does not affect the performance of site personnel,
operations may continue, with the onsite EMT initiating the appropriate
first aid and necessary follow-up as stated above. If the injury
inereasas the risk to others, the designated emergency signal

shall be sounded and all site personnel shall move
To the decontamination line for further instructions. Activitiesz on site
will stop until the added risk is removed or minimized.

Fire/Explosjon: Upon notification of a fire or explosion on site, the
designated amergancy signal shall be sounded and
all site personnel assembled at the decontamination line. 'The fire
department shall he alerted and all personnel moved to a safe distance
from the involved area,

Personal Protective Equipment Failure: If any site worker experiences a
failure or alteration of protective equipment that affects the protection
factor, that person and his/her buddy shall immediately leave the
Exclusion Zone. Reentry shall not be permitted unktil the egqnipment has
been repaired or replaced.

Other Equipment Fajlure: If any other equipment on site fails to operate
p-opecly, the Project Team Leader and Sitc Safety Officer shall he
notified and then determine the effect of this failure on continuing
operations on site. I[ Lhe failure affecta the cafoty of personnel or
prevents campletion of the Work Plan tasks, all personnel shall leave the
Exclusion sone until the situalion is evaluated and appropriate actions
taken.

T b . .
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B8 Appendix B

The following emergency escape routes are designated for use in those
situations where wgiess from the Exclusion Zone cannol occur through
the decontamination line: (describe alternate routes to leave area in

emc:gonciu)

In all situations, when an onsite emergency results in evacuation of the
Exclusion 2one, personnel shall not reenter until:

l. The conditions resulting in the emergency have been corrected.

2. The hazards have been reassessed.

3., The Site Safety Flan haa been reviewved.

4. Site personnel have been briefed on any changes in the Site Safety
Plan.

5., Personal Monitoring

The following personal monitoring will be in effect on site:

Personal exposiure sampling: (describe any personal sampling programs
being carried out on gite persoanel. This would include use of sampling
punps; ajr monitors, etc.)

Medical monitoring: The expected air temperature will be { °F) . If
it is determined that heat stress monitoring is required (mandatory if
over 70°F) the following procedires shall be follovwed:

(describe procedures in effect, i.e., monitoring body temperature, body

All site personnel have read the avove plan and are familiar with its
provisions.

Site Safety Oficer (name) (signature)
Project Team Leader
Nther Site Personnel
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Appendix C, Sample Hazardous Substance Information Form

COMMON NAME: CREMICAL NAME:

t. PEYSICAL/CHEMICAL PROPERTIRS

SQURCE
Natural physical state: Gas Liquid Solid
(at ambient temps of 20°C-25°C)
Molecular weight g/g-mole
Densityd , g/ml
specific gravityd ] *p/°C
Solubility: water __8 °F/*C
SOIubilityb: Q *p/°C
poiling point *p/oC
Melting point — *r/"C
Vapor preasure mmEg @ op/°C
vapor density ? *p/°C
Plash point *p/oC
{open cup ; closed cup )
Other:
ITI., HAZARDOUS CHARACTERISTICS
A. TOXICOLOGICAL HAZARD HAZARD? CONCENTRATIONS SOURCE
(PEL, TLV, other)
Inhalation Yed NoO
ingestion Yes No
Skin/eye absorption Yce No .
gSkin/eye contact Yes No
Cucuinogenic Yes Neo _
Teratogenic Yes No
Mutagenic Yen No
Aquatic Yes No
uther: ‘ Yes Ko
B. TOXICOLOGICAL HAZARD HAZARD? CONCERTRATIONS SOURCE
Combustibility Yes No

Toxic byproduct(s}: Yes No

Flammability Yes No
LPL
oPrL

Explosivity Yes No
LEL
JEL

aonly one is necessary.
bear organic compounds, recovery of spilled material by solvent ext.raction may
require solubility data.
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C-2 Appendix C
Cs REACTIVITY HAZARD BAZARD? CONCENTRATIONS SOURCE
Yes No
Reactivities:
D. CORROSIVITY HAZARD BAZARD? CONCENTRATIONS SCJIRCE
ph Yes No
Neutralizing agent:
E. RADIOACTIVE HAZARD HAZARD? EXPOSORE RATE SOURCE
Background Yes No
Alpha particles . Yes No
Beta particles Yes No
Gauma radiation Yes No
111, DESCRIPTIOM QF INCIDENT:

1Ve

vi.

FTaM

Quantity involved
Release information

Monitoring/sampling recommended

RECOMMENDED PROTECTION:

Worker

Public

RECOMMENDED SITE CONTROL:
Hotline

Decontamination line

conmand Post location

REPERENCES FOR SOURCES:
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